Course outline — Introduction to Investment Arhitoa

Background

Investment arbitration is possibly the fastest-ttgweag area of international law, combining
elements of private dispute settlement, treaty & public policy. Due to the widespread
geographical participation of States in investntegdities and the increased use of arbitration
to settle disputes involving significant amountsnedney, understanding the particularities

and dynamics of investment law and arbitrationeiedming increasingly important.

Introduction to Investment Arbitration is a four @kecourse aimed at giving participants an
overview of the specific issues relating to arbitna between foreign investors and host
States, in particular under the Convention on telé&nent of Investment Disputes between
States and Nationals of Other States (ICSID Comwenand Bilateral Investment Treaties
(BITS).

The course covers four broad areas that are rdldearan understanding of investment
arbitration: (1) specific instruments, mechanisms gorocedure; (2) jurisdiction and
admissibility; (3) substantive investor protectipaad (4) award, enforcement and challenge.
Each area is covered in a module where emphadsidson issues that are specific to
investment arbitration, in particular those arisifpm the provisions of the ICSID

Convention and BITs.

The first module is aimed at setting the scenedisgussing the concepts and instruments
peculiar to investment arbitration. Treaty arltitna is compared to contractual arbitration
and the evolution of investment arbitration is ked. Consideration of the development and
main features of BITs is followed by outlining th@SID Convention and the International
Centre for the Settlement of Investment Disput@pplicable law is particularly important to
investment arbitration and is thus considered leefoocedural issues peculiar to investment
arbitration: bifurcation, interim measures and $garency (including amicus submissions and

public hearings).

The second module addresses jurisdiction and adntitys The issue of consent and how it
is often formed by two separate instruments is icemed first. The three jurisdictional
requirements of ratione temporis, ratione persdiae definition of investor), and ratione
materiae (the definition of investment) are disedssext under the dual requirements of the

ICSID Convention and the applicable BIT. Admishipi requirements relating to the
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procedure, such as cooling off periods and forkhgroad provisions are then reviewed,
followed by a consideration of substantive inadimiisy arising from a host State denial of
benefits. The module finishes with a discussiorth&f possibility of host States bringing

counterclaims into investment arbitration procegdin

The third module covers (a) contractual protectiander investment contracts and (b) the
main substantive protections provided to foreigmestors under investment treaties. The
treaty protections discussed have been chosen sethay have been the ones most often
relied upon in investment arbitration (such as egpation and fair and equitable treatment)
or because they have given rise to most controvaangdyuncertainty in interpretation (such as
full protection and security, most-favoured nativaatment and umbrella clauses). The
module will also consider defences available tor#spondent State, such as abuse of rights,
necessity and international public policy, and ésswvelating to attribution of actions to the
State.

The fourth module focuses on the award, and whppéras after it has been rendered. It
considers first remedies that are available insohwent arbitration and then the allocation of
costs of the procedure. In discussing the annulmEmawards, emphasis is placed on the
system provided under the ICSID Convention, altiosgme consideration is also given to
the setting aside of other forms of investmentteabon awards. Enforcement of arbitral
awards is an enormous topic in its own right, botes there are little differences between
recognition and enforcement of commercial and itnmest awards under the New York
Convention, the present course focuses on thefgpenforcement regime under the ICSID
Convention. The module ends with a consideratiba &ey element when dealing with

sovereign states as disputing parties: immunityienidnpact on the enforcement of awards.

The course uses up-to-date materials from treatg,tease law and commentary to enable
participants to evaluate the issues covered agpty the legal doctrines discussed to future
situations. As investment arbitration is a fastving area of the law and many questions
remain presently unsettled, emphasis is placed ighlighting different and sometimes

conflicting interpretations and decisions, invitipgrticipants to consider and analyse them.
L earning obj ectives
After completing the course, participants shouldble to:

» Recognise the distinctive characteristics of invesit arbitration and compare those

with commercial arbitration;



« Discuss and assess the salient procedural, jutisoiat and substantive features of

investment arbitration;

* Apply the relevant law and principles in this acfanternational dispute resolution to
issues and situations that may arise in theirgicisons, whether on the State’s side or

the investor's side;

* Identify the place of investment arbitration in tevelopment of international law

and examine and analyse current and future tremfls@ncerns; and
» Update their knowledge of the state of the lanhimfuture.
Content and Structure outline

The course is divided into four modules, coverimg fiollowing topics:

Module 1. Introduction and Procedure

Interim measures
Amici and confidentiality
I Other procedural issues
Module 2. Jurisdiction and admissibility
a. Consent
b Ratione temporis
c Ratione personae
d Ratione materiae
e Cooling-off, fork-in-the-road and parallel proceegts
f Denial of Benefits
g. Counterclaims
Module 3. Substantive Protections
a
b
c
d
e
f
g

a. Introduction

b. Contracts and Treaties
C. BITs

d. The ICSID Convention
e. Applicable law

f. Bifurcation

g.

h.

Contract claims
Expropriation
FET
FPS
MFEN
Umbrella clause
. Defences
h.  Attribution
Module 4. Award, enforcement and challenge

a. Available remedies

b Costs

c.  Annulment

d. Recognition and enforcement of ICSID awards
e Immunity



