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moment in which it has been duly rendered 
and the required formalities have been 
fulfilled in order to consider it as an arbitral 
award.’

The Spanish court followed the French 
trend to enforce awards regardless of 
their annulment at the place of arbitration

The decision of the Spanish court follows the 
trend generally adopted by the French courts 
when faced with the question of enforcing 
an award set aside by the courts of the seat 
of arbitration. Indeed, the French Cour de 
Cassation has allowed the enforcement of 
foreign awards annulled by the courts at the 
seat of the arbitration, as for example in the 
Hilmarton case  in 1997 and, more recently, in 
the Putrabali case in 2007.! 

By contrast, courts in other jurisdictions, 
like the United States Court of Appeal, 
District of Columbia Circuit, in the TermoRio 
case" have refused to enforce awards set 
aside by the competent courts of the country 
where they had been rendered. In doing so, 
they have generally relied on the wording of 
Article V(I)(e) of the New York Convention 
and preferred to  avoid contradictory 
decisions.

The need to modify the New York 
Convention to address the issue of the 
enforcement of annulled awards

The existence of these two approaches and 
the conflicting results reached by different 
national courts have been the object of a wide 

debate, especially in the context of the 50th 
Anniversary of the New York Convention 
during 2008. Leading practitioners have 
highlighted the need to revise the New York 
Convention in order to modernise and adapt 
it to the problems encountered since its 
drafting in 1958,# including the issue of the 
enforcement of annulled awards. However, 
these proposed changes are far from being 
agreed upon and uncertainty remains 
regarding what a particular court will do 
when faced with the question of enforcing 
an award that is subject to annulment 
proceedings. For now, Spain seems to favour 
the enforcement of foreign arbitral awards 
even if said awards were challenged. 
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I
n international commercial arbitration, 
allegations of illegality most often arise 
in the context of agency or consultancy 
agreements. The dispute usually arises 

when the principal refuses to pay the 
commission, objecting that the agreement was 
illegal and invalid. In investment arbitration, 
allegations of illegality are likely to be made 
by the states against the foreign investors in 
respect of the establishment or development 
of the investment,$ although in a recent case, 

the allegation of corruption was made by the 
foreign investor, arguing that the breach by 
the state of the investment treaty was caused 
by the investor’s refusal to comply with 
demands for bribes by government officials.% 

Allegations of illegal conduct in 
international arbitration trigger two key 
questions: what is the law applicable to the 
issue of whether a certain act is illegal and 
what is the standard of proof? This article 
examines each of these two issues in turn.  
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What is the applicable law?

The rule: substantive law of the contract

Arbitral tribunals confronted with allegations 
of illegality normally apply the substantive 
law of the contract chosen by the parties to 
determine whether a certain act is illegal, 
except to the extent that applying it would 
contravene international public policy.  

Can a foreign mandatory rule apply?

It is occasionally argued before arbitral 
tribunals that a foreign mandatory law should 
be applied that renders the contract illegal 
and void. In England, for instance, the fact 
that a contract is void in the country where 
it is to be performed would be relevant if 
English law governs the contract.  Other 
countries, including Switzerland, will not 
apply a foreign law unless the principle forms 
part of international public policy. Several 
arbitral tribunals have therefore refused 
to apply statutes providing for a sweeping 
prohibition of agents.! Similarly, in an 
arbitration where Swiss law was applicable, 
the respondent alleged that the claimed 
commission payments were contrary to the 
US Foreign Corrupt Practices Act (FCPA) as 
a mandatory foreign law, but the arbitrator 
ruled that the FCPA was not applicable as it 
could not prevail in the given circumstances 
over the choice of Swiss law."  

In one arbitration where the tribunal did 
apply a foreign law to declare the contract 
void, the award was subsequently set aside.# 
The sole arbitrator considered that the 
claimant’s mission under the agreement was 
contrary to Algerian law, which prohibits 
the use of intermediaries, whereas Swiss 
law governed the contract. He declared 
the contract void on the ground that it 
contravened an Algerian mandatory rule. 
The award was set aside by the Cour de justice 
of Geneva as, unlike corruption, the use of 
intermediaries did not offend Swiss law. This 
decision was upheld by the Swiss Supreme 
Court.& The problem of the award has been 
identified as being that the arbitrator did 
not reach his conclusion on the basis of a 
transnational public policy rule (such as 
prohibition of corruption of foreign officials) 
but a local standard.

Foreign laws therefore have limited 
application for determining the legality of a 
contract. Tribunals have stated, however, that 
a mandatory foreign law may be applicable if 
it forms part of transnational public policy.'

Transnational public policy

Examples of international or transnational 
public policy include prohibitions against 
agreements to perform criminal acts.( There 
is also broad support for an international 
public policy against bribery of public 
officials, recognised in arbitral case law, 
national case law and commentary.$) As the 
tribunal stated in the Westacre case, there is 
an international public order, which makes 
bribery contracts invalid and contrary to 
bonos mores.$$ Alleged illegal conduct 
may therefore also be assessed against such 
principles of transnational or international 
public policy.

Public policy of the place of enforcement

It has also been argued before arbitral 
tribunals that a contract should be declared 
illegal and invalid because an award enforcing 
it would be contrary to the public policy of 
the country in which the award would be 
enforced.$% Indeed, there are cases where the 
alleged underlying illegality of a contract was 
a bar to the enforcement of the arbitration 
award on the basis that enforcement would 
be contrary to public policy at the place of 
enforcement.$  

Choice of law analysis matters where 
national laws vary on illegality

Given the impact of the international anti-
corruption instruments in place,$! most 
substantive laws now clearly make corruption 
illegal. In practice, therefore, there is a 
convergence of national laws on corruption 
issues and an emergence of an international 
public policy standard against corruption. 
These trends mean that in clear cases, a 
tribunal should be able to make a finding of 
corruption regardless of the applicable law.  

It is in less clear-cut cases, where national 
laws may vary on what constitutes illegal 
conduct, where the selection of applicable 
law will be crucial.  In these cases, tribunals 
are likely to apply the substantive law of 
the contract unless its application would 
itself be contrary to international public 
policy. Tribunals may also expressly refer 
to principles of international public policy 
to assess the alleged illegal conduct. To the 
extent that a foreign mandatory rule forms 
part of international public policy, it may 
also be applied. In certain jurisdictions, for 
example England, parties could argue that 
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the alleged conduct is illegal by reference to 
the law of the place of performance.

What is the standard of proof?

It is well-established in international 
arbitration that a high standard of proof 
is required when it comes to allegations 
of illegality.  It is equally clear that a ‘mere 
suspicion by a member of the arbitral tribunal 
is entirely insufficient’,$" as are ‘allusions 
not supported by evidence and based on 
suppositions’.$# However, there has been no 
universal evidentiary standard that has been 
applied by arbitral tribunals in addressing 
allegations of illegality. The treatment of 
allegations of corruption by arbitral tribunals 
is particularly illustrative and is therefore the 
focus of the review that follows below.  

Certainty

In the Hilmarton case, the arbitrator 
concluded that the evidence (witness 
statements and the amount of the 
commission) was not sufficient to establish 
‘with certainty’ the existence of illegality.$& 
A similarly high standard was followed in 
the Westinghouse case: the arbitral tribunal 
held that, with respect to the allegation of 
corruption, a higher standard of ‘clear and 
convincing evidence’ would apply.$' Even 
though evidence existed that Westinghouse 
intended to bribe President Marcos by 
paying the local agent, the arbitral tribunal 
stated that the respondents failed to satisfy 
their burden of proof, since they neither 
provided evidence of payments to President 
Marcos nor proved the existence of an 
agreement between President Marcos and 
Westinghouse.$(  

Investment arbitration tribunals have 
applied a similarly high standard. In African 
Holdings v Congo,%) the arbitral tribunal noted 
that the allegation of corruption was ‘very 
grave’, requiring ‘irrefutable evidence’ and 
a ‘particularly high standard of proof’, such 
as the investigation or criminal prosecution 
of the corrupt act in countries where they 
are deemed as a criminal offence. In the 
absence of such evidence, the allegations were 
dismissed.  

The standard of proof required will be 
particularly high in the unusual event that the 
allegations of corruption form the basis of 
the investment claim brought by the investor 
against the host state. This was demonstrated 
recently in the case of EDF v Romania,%$ which 

revolved around allegations of corruption 
made by the foreign investor. EDF asserted 
that in 2001, when it refused to comply with 
demands for bribes from senior Romanian 
Government officials, Romania started to 
expropriate unlawfully its investment and 
treated its investment unfairly, inequitably, 
arbitrarily and unreasonably. The tribunal 
stated that ‘clear and convincing evidence’ 
should have been produced by the claimant 
showing not only that a bribe had been 
requested from a government official, but 
also that such request had been made not in 
the personal interest of the person soliciting 
the bribe, but on behalf of the government 
authorities in Romania, so as to make the 
State liable in that respect. The tribunal 
rejected EDF’s allegations of corruption on 
the basis that EDF had not satisfied this high 
burden of proof.

High degree of probability

In another case, a slightly lower standard 
than certainty was applied. Several agency 
agreements were disputed, but no ‘conclusive 
evidence’ of bribery was found to have been 
provided.%% Nonetheless, a ‘high degree 
of probability of bribery’ in respect of one 
of the agreements was sufficient for the 
tribunal to declare the contract void under 
the applicable Swiss law. The tribunal’s 
acceptance of a lower standard in this case is 
probably attributable to the fact that the party 
accused of corruption refused to disclose 
bank records of payments to third parties, 
in relation to the 33.33 per cent commission 
fee. This was considered to be decisive 
circumstantial evidence for irregularity of the 
payments.% 

Circumstantial evidence

Several arbitral tribunals have considered 
circumstantial evidence when addressing 
allegations of corruption.%! For example, 
findings of corruption have been made on 
the basis of corruption being endemic in the 
relevant region;%" the refusal of an agent to 
disclose details of its corporate structure and 
its interventions;%# the speed with which the 
contract was awarded;%& short duration of 
consultancy agreement;%' commission based 
on percentage of the amount of the contracts 
awarded to the principal;%( and an excessively 
high commission. )

However, in all of the cases where a finding 
of corruption was made on the basis of 
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circumstantial evidence, the tribunal relied 
upon a number of factors rather than any 
single indication. It is the convergence of 
these indicators that resulted in the arbitral 
tribunals making a finding of corruption. 
A tribunal has stated that, in order for 
circumstantial evidence to prove a fact, ‘such 
circumstantial evidence must lead to a very 
high probability’. $ In most cases where 
circumstantial evidence is proffered, this 
alone is not deemed to be sufficient. %

Timeliness of evidence

Parties alleging illegal conduct, must ensure 
not only that they have the necessary evidence 
to support their allegations, but also that the 
evidence is presented in a timely manner. 
In a recent case that came before the Swiss 
Supreme Court,   a party applied to the 
Swiss Federal Supreme Court for review of a 
partial arbitral award, on the basis that the 
agreement had an illicit nature, involving 
bribery, and produced new evidence in this 
regard. The court denied the request, on the 
basis that the evidence was not new and could 
have been (but was not) produced in the 
arbitration and therefore the prerequisites for 
a review were not met.

Sufficiency of proof is key

It is the requirement of sufficient evidentiary 
proof that will often be a key hurdle in 
proving illegality in international arbitration. 
Although no universal evidentiary standard 
has been applied by arbitral tribunals, 
the standard of proof is consistently very 
high in relation to allegations of illegality. 
Arbitral tribunals regularly require certainty 
or clear and convincing evidence, both in 
international commercial arbitration and in 
investment arbitration. In the less common 
cases where tribunals have made findings 
of illegality on the basis of the slightly lower 
standard of high probability or on the basis 
of circumstantial evidence, this can often 
be attributed partly to the accused party’s 
behaviour, such as refusal to disclose evidence 
in relation to its alleged misconduct. The 
high standard of proof therefore continues to 
be the norm in international arbitration.  

An arbitrator must establish the facts of the 
case as they flow from the parties’ pleadings 
and the evidence offered. With limited 
means at the arbitrators’ disposal to gather 
evidence, the burden of satisfying this high 
standard of proof remains squarely on the 

shoulders of the party alleging illegality. The 
burden will be particularly heavy where a 
party’s allegations form the basis of the claim, 
as demonstrated by the recent case of EDF v 
Romania. ! The combination of these factors 
means that proving illegality continues to 
be a significant challenge in international 
arbitration.
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