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A powerful weapon in English court proceedings he tworldwide freezing
injunction, preventing a defendant from disposifi@ssets pending the resolution of the
underlying substantive proceedings. However, te@apen is only as effective as the
claimant’s ability to wield it. In particular, thelaimant must be able to enforce the
injunction in the jurisdiction where the defendardssets are located.

In Switzerland, the enforcement of worldwide fregginjunctions is generally
posszible, provided that the proper procedure ifie@d and the relevant conditions are
met:

Procedure

The enforcement of an English freezing injunctinrSwitzerland is governed by
the Lugano Convention on Jurisdiction and the E&orent of Judgments in Civil and
Commercial Matters (the “Lugano Convention”), toigthboth Switzerland and England
are party. Under Article 26 of the Lugano Conventia judgment given in a Contracting
State shall be recognised in the other Contraciitages. Like all judgments enforced
under the Convention, provisional measures sudheaging orders may not be reviewed
as to substance.

An application for the recognition and enforcemeind worldwide freezing order
against a bank account can be made either in titercavhere the bank account is held or
in the canton of the headquarters of the bank. ikenh Swiss attachment order,
enforcement of the worldwide freezing order in Qestand under the Lugano
Convention does not need to be supported by a giegras a Swiss court would assume
that the cross-undertaking in damages has beemedbthy the issuing court.

Once the application is filed in the relevant cpartdecision is normally issued
within a few days. The efficiency of the Swiss ieuin this regard is a valuable
advantage in securing the enforcement of a worldwitkezing order against a
defendant’s assets in Switzerland.

! The authors are members of the International Desjresolution Group of LALIVE in Geneva and can
be reached amradjai@lalive.chand plehouelleur@lalive.ch The authors have recently represented an
English party in successfully enforcing an Englisburt's worldwide freezing injunction against the
numerous assets of several defendant parties itz&Vand.
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Conditions

In order to enforce the freezing injunction in Seitand, the following
conditions must be met:

. The injunction is enforceable in the UK.

The claimant must show that the freezing injuncti®renforceable in England.
Normally, the freezing injunction itself containglaclaration by the English court that it
is immediately enforceable. Such a declarationbegn accepted by the Swiss courts to
satisfy this condition.

. The injunction was rendered inter partes in the U.K

The respondent must have had the opportunity tbdaed. This means that a
freezing injunction cannot be recognized until iaftee inter-parteshearing confirming
the freezing injunction. The claimant has to prtvat the respondent defended itself at
the inter-parteshearing or that the respondent has been dulyiedtdf the hearing and
theex partefreezing injunction. The ensuimgter-partesinjunction must also have been
validly served on the respondent.

. Injunction is not contrary to Swiss public poficy

. “Real connecting link between the subject-mattethef measures sought and the
territorial jurisdiction of the Contracting Statef dhe court before which those
measures are sougr?t”

This requirement applies to the recognition of Zieg injunctions in Switzerland
under the Lugano Convention, only if the respondemnésident in a Lugano Convention
member state. The “real connecting link” can behezi substantial property of the
respondent in England or (virtual) jurisdictiontbé English court for the dispute on the
merits according to the Lugano Convention.

. Prima facie evidence of assets in Switzerland

Swiss courts recognize a freezing injunction if tk@mant can show prima facie
evidence of assets within the jurisdiction of toenrt.

The courts of different cantons vary in their ag@to to this requirement. |If
different cantonal courts have jurisdiction to h#ae application, for example because
the defendant has assets in different parts ofzZevi@nd, this could therefore be one

3 Article 47(1), Lugano Convention.

* Tunik, L’exécution en Suisse des mesures provisionneliasgeres ; un état des lieux de la pratigire
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strategic consideration to bear in mind, when degidvith which court to file the
application.

. Either the original or a notarized copy of the ingiion is provided to the Swiss
court’
. Injunction provides the full names and addresseb®parties

Effect of recognition and enforcement

Once the English freezing injunction has been reizegl and declared
enforceable in Switzerland, it becomes effectiveifas were a judgment by a Swiss
court. A Swiss third party holding assets of tlefeddant (usually a bank or financial
institution), which has been notified of the worlde freezing injunction and its
declaration of enforceability, is prohibited frorsplosing of the assets. Disposal of the
assets would carry the risk of personal liabiliby the sums in question, which operates
as a very effective deterrent.

The Swiss courts’ enforcement-friendly attitude nmseghat the enforcement in
Switzerland of a worldwide freezing injunction ivary powerful and effective strategic
weapon for a claimant in English court proceedings.

’ Article 46, Lugano Convention.



