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Introduction 

With rapidly advancing research and technologies leading to new diagnostic and therapeutic 

capabilities, ethical dilemmas and policy considerations remain intertwined with scientific challenges 

to ensure that research is carried out in an ethically appropriate manner. As embryos are legally 

protected in Switzerland, currently forbidden pre-implantation genetic diagnosis under the 

Reproductive Medicine Act will be submitted to popular vote in June 2015. The Stem Cell Research 

Act imposes strict constraints on scientists in relation to the use of embryos for embryonic stem cell 

generation and research. This update reviews some fundamental legal issues relating to the legal 

protection of human embryos. 

Protection of human embryos  

Freedom of research must be balanced with the protection of human dignity and privacy (Articles 7, 20 

and 118b of the Federal Constitution). Pursuant to Article 119(1) of the Federal Constitution, human 

beings are protected against the misuse of reproductive medicine and gene technology. In particular, 

Article 119(2)(c) of the Federal Constitution provides that the procedure for medically assisted 

reproduction may be used only in case of infertility or if the risk of transmitting a serious illness cannot 

otherwise be overcome. It may not be used in order to conceive a child with specific characteristics or 

to further research. Life before birth is therefore well guarded both in utero and in vitro. However, this 

does not prevent research on existing embryos. 

Vote on pre-implantation genetic diagnosis 

The issue of selecting embryos is raised with pre-implantation genetic diagnosis. Pre-implantation 

genetic diagnosis is used to conduct genetic analysis on an embryo created in vitro to detect whether 

the unborn child has a genetic disease. This allows for the selection of only healthy embryos to be 

implanted in the mother and may notably prevent subsequent abortion.(1) However, the question of 

eugenics arises as pre-implantation genetic diagnosis could also be used to choose, among other 

things, eye colour, sex, physical or intellectual capacity, or even to give birth to a child with the sole 

purpose of treating a sibling.(2) 

Currently, pre-implantation genetic diagnosis is forbidden in Switzerland under the Reproductive 

Medicine Act and couples facing risks of genetic disease have no other choice than to resort to 

foreign services. The Swiss government has submitted a draft amendment of the Reproductive 

Medicine Act to Parliament to allow the use of pre-implantation genetic diagnosis.(3) A popular vote – 

subject to ethical debates among different parties – will be held on June 14 2015 to modify the text of 

Article 119(2)(c) of the Federal Constitution so as to allow couples who opt for artificial reproduction to 

use pre-implantation genetic diagnosis where no alternative exists to prevent the transmission of 

serious diseases, to the exclusion of research or the selection of certain traits for unborn children.(4) 

Stem cell research 

Article 119(2)(c) of the Federal Constitution also establishes limits to the promising field of embryonic 

stem cell research. Whereas adult stem cell research and therapies (ie, specific tissue cells such as 

blood or skin stem cells) raise no particular ethical concerns under Swiss law, Switzerland is not 

immune from ethical controversies in connection with the destruction of human embryos that 

generate embryonic stem cells which can develop into any type of body cell and carry promise for 

future treatments. 

The Stem Cell Research Act provides strict rules for scientists. First, embryonic stem cells may be 

generated only from surplus embryos created in vitro during a medically assisted reproduction 

procedure and not implanted into a womb, provided that these embryos have existed no longer than 
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seven days (Articles 1, 2(b) and 3(2)(c) of the Stem Cell Research Act and Article 37(2)(a) of the 

Transplantation Act). 

Further, the generation of embryonic stem cells is subject to four general conditions (Articles 4 to 7 of 

the Stem Cell Research Act): 

l no compensation for transfer or procurement of embryonic stem cells;  

l a donation of surplus embryos by a couple with full consent;  

l independence of researchers with regard to the medically assisted reproduction procedure; and  

l authorisation from the Federal Office of Public Health, entailing in particular approval by the 

responsible ethics committee.  

Embryonic stem cell research is also subject to several conditions, including approval by the 

responsible ethics committee, which notably verifies that the project is designed to yield significant 

insights into serious human diseases or human developmental biology and complies with scientific 

quality and ethical standards and requirements (Articles 11 and 12 of the Stem Cell Research Act). 

Human embryonic stem cell transplantation is also subject to authorisation by the Federal Office of 

Public Health (Article 38(1) of the Transplantation Act). Contrary to surplus embryos, embryonic stem 

cells may be imported if they have been generated in accordance with Swiss regulations and if the 

conditions for their use are equivalent to those specified in the Stem Cell Research Act (Articles 3(2)

(b), 15(1), 15(3) and 15(4) of the Stem Cell Research Act). 

Avoiding these strict rules became possible with the discovery of induced pluripotent stem cells(5) 

which do not require the use of embryos – a hot topic in stem cell research that raises no specific 

ethical issues other than for usual biological material. For instance, reprogramming cells must be 

differentiated from cloning techniques that are ethically controversial and forbidden in Switzerland 

(Article 119(2)(a) of the Federal Constitution and Articles 3(1)(b) and (c) of the Stem Cell Research 

Act).(6) Though still at an early stage, research on induced pluripotent stem cells and its applications 

uses adult cells that are reprogrammed to behave like embryonic stem cells (though not identical), 

and that may consequently give rise to all cell types in the body.(7) These cells are reducing the need 

for human embryos in research and creating new opportunities for stem cell therapies.(8) 

For further information on this topic please contact Deborah Lechtman or Georges Racine at Lalive by 

telephone (+41 22 319 87 00), fax (+41 22 319 87 60) or email (dlechtman@lalive.com or 

gracine@lalive.ch). The Lalive website can be accessed at www.lalive.ch. 

Endnotes 

(1) Swiss National Advisory Commission on Biomedical Ethics, Diagnostic préimplantoire II, 
Questions spécifiques sur la réglementation légale et le typage HLA, Prise de position 14/2007, Bern, 

Page 6. 

(2) Swiss National Advisory Commission on Biomedical Ethics, Diagnostic préimplantoire II, 
Questions spécifiques sur la réglementation légale et le typage HLA, Prise de position 14/2007, Bern, 

Page 7. 

(3) See www.bag.admin.ch/themen/medizin/03878/06152/index.html?lang=en. 

(4) Federal resolution, December 12 2014, with regard to the modification of the constitutional 

provision on medically assisted procreation and genetics on human beings, FF 2014 9451. See 

www.admin.ch/opc/fr/federal-gazette/2014/9451.pdf and 

www.news.admin.ch/message/index.html?lang=fr&msg-id=56055 (both in French). 

(5) 2012 Nobel Prize in Physiology or Medicine awarded to Shinya Yamanaka and Sir John B Gurdon. 

(6) See www.bag.admin.ch/transplantation/00698/02591/12770/index.html?lang=fr (in French). 

(7) See www.gensuisse.ch/fr/themes/cellules-souches (in French). 

(8) See www.bag.admin.ch/transplantation/00698/02591/12770/index.html?lang=fr (in French). 

The materials contained on this website are for general information purposes only and are subject to 

the disclaimer.  
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