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Introduction 

Many EU member states have passed laws in recent years to encourage solar energy investment. 

However, solar energy may have become a victim of its own success. According to certain industry 

experts, certain subsidies and tariffs may have been overly generous, particularly given the decrease 

over the past few years in the cost of producing photovoltaic panels. As a result, several European 

countries – including Bulgaria, the Czech Republic, Greece, Italy, Romania and Spain – are 

backtracking and modifying their solar energy laws. However, these changes may contravene 

applicable bilateral investment treaties or the Energy Charter Treaty, giving rise to claims by investors. 

Drive for use of renewable energy 

The European Union's drive for renewable energy is motivated by the desire to: 

l reduce fossil fuel dependency (including oil and gas from Russia);  

l increase energy security; and  

l diversify energy resources.  

In 2009 the European Union issued a directive setting the goal that by 2020, at least 20% of energy 

consumed in the European Union shall be from renewable sources.(1) 

In conjunction with this directive and the drive towards renewable energy, many EU member states 

have passed laws to encourage sector investment, including in the solar energy sector. In particular, 

many countries offered subsidies or proposed a feed-in tariff system, whereby solar energy investors 

could sign long-term contracts under which the market operator would commit to purchasing all of the 

energy that the investor produced at an above-market rate. As a result of such measures, investment 

flowed in and many countries witnessed a significant increase in their photovoltaic capacity. For 

instance, Greece's photovoltaic capacity increased from 620 megawatts (MW) in 2011 to 2,600MW in 

September 2013.(2) Italy's solar energy regulations resulted in an increase in subsidies from €750 

million in 2010 to €6.7 billion in 2013. Conversely, investors have invested over €50 billion in the 

Italian renewable energy sector in the past five years.(3) 

Solar energy – a victim of its own success 

According to some industry experts, certain subsidies and tariffs may have been overly generous, 

particularly given the recent decrease in production costs of photovoltaic panels.(4) In early October 

2014 the European Commission noted that certain countries faced high electricity tariff deficits.(5) As 

a result, several European countries have modified or are modifying their solar energy laws. 

According to one press report, the Italian government indicated that the changes were "necessary to 

combat the 'excessive investments' into the solar and wind energy sectors".(6) 

Recent changes 

The recent changes to solar energy laws have often involved fiscal changes and tariff and subsidy 

cuts. Often, the only alternative to such cuts is to drastically increase the electricity end price for 

consumers, which governments are reluctant or unable to do.(7) 

In Italy, under Law 116 (which came into effect in August 2014), owners of photovoltaic plants with a 

capacity of over 200 kilowatt-peak were required by November 2014 to choose between partial 
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deferral of the payment of subsidies or a cut in subsidies (the amount of which would depend in part 

on the capacity of the plant), with a possible extension of their subsidies from 20 to 24 years. Plant 

owners will also be required to pay a 5% general system charge to cover the administrative costs of 

the solar energy measures.(8) The cuts and additional charges took effect in January 2015. 

Bulgaria amended its Renewable Energy Act in December 2013 by imposing a 20% fee on income 

from wind and solar power installations, effective as of January 2014. It also limited the volume of 

electricity purchased at feed-in tariff rates. Whereas the national electricity company was previously 

required to purchase the entire volume of electricity produced via renewable energy technology at 

applicable feed-in tariff rates, it is now required to purchase only an amount specified by the State 

Energy and Water Regulatory Commission. Any additional renewable energy produced must be 

purchased at the price at which the national electric company sells electricity to end suppliers or 

distribution companies. These measures led to a decrease in investment in the solar energy sector 

in 2014.(9) 

While Bulgaria's Constitutional Court invalidated the 20% fee in August 2014, the ruling has not had 

retroactive effect and solar (and wind) energy producers will not be reimbursed payments made since 

January 2014. The other part of the law that limits the volume that the national electricity company is 

required to purchase at feed-in tariff rates, remains in force. 

On March 30 2014 Greece enacted a law(10) that retroactively cut solar feed-in tariffs by approximately 

30%. Under the new measures, solar energy producers were required to contribute approximately 

35% of their 2013 income (by issuing a credit invoice) to the market operator within two months of the 

law's entry into force. Unless and until the solar energy producer does so, the market operator is not 

required to compensate that producer for energy produced following the entry into force of the new 

law. 

Further, under the new law renewable energy providers are required to pay a solidarity tax on their 

now reduced 2013 income.(11) After the expiration of the extended term of the power purchase 

agreements, any energy will be sold at market conditions and prices. 

Finally, Romania enacted a measure in December 2013 which reduced the number of green 

certificates awarded to renewable energy producers for projects completed after January 1 2014. In 

Romania, renewable energy providers traditionally receive a certain number of green certificates per 

MW of energy produced for a 15-year period following the commissioning of the plant. Under the 

amended system, photovoltaic projects completed after January 1 2014 will receive only three green 

certificates per MW, instead of six.(12) 

These recent legislative changes come on the heels of earlier significant changes to the solar energy 

laws in other European countries (eg, Spain and the Czech Republic). Since 2008, Spain has passed 

a series of measures resulting primarily in tariff and subsidy cuts and a 7% tax on the sale of 

electricity, applying to both existing and future projects.(13) Similarly, in 2011 the Czech Republic 

imposed a levy on electricity generated from solar power plants.(14) 

Legal repercussions 

Changes to the legal and regulatory frameworks of certain states may not only discourage future 

investment, but also give rise to legal proceedings by foreign investors. These changes could 

contravene domestic law, EU law (including EU Directive 2009/28/EC), any applicable bilateral 

investment treaties (BITs) and the Energy Charter Treaty. Investors may have BIT or Energy Charter 

Treaty claims for, for instance: 

l expropriation;  

l breach of contract; and  

l failure to grant their investments fair and equitable treatment.  

They may thus be able to claim specific performance of original contractual agreements or obtain 

monetary damages. 

Certain states are already facing legal action by foreign investors as a result of changes to their solar 

energy laws. In 2013 foreign investors from Cyprus, Germany, the Netherlands and the United 

Kingdom initiated at least seven arbitration proceedings against the Czech Republic. The cuts in 

tariffs and subsidies and the imposition of a 7% tax also led to the initiation of a litany of arbitration 

proceedings against Spain in 2013 and 2014.(15) It has also been reported that arbitration 

proceedings were initiated in 2014 against Romania and Italy in connection with the changes to their 

solar energy laws.(16) 

International arbitration proceedings 

The European Commission has sought leave to intervene as amicus curiae (an interested party) in 

arbitrations relating to the renewable energy sector. In July 2014 the commission sought leave to 

intervene in six of the arbitrations against the Czech Republic.(17) The commission also sought, but 

was denied, leave to intervene in two of the arbitrations against Spain.(18) 

In one such recent amicus curiae submission,(19) the commission contended that the exemptions 

from the payment of certain charges on the consumption of electricity that were in turn used to support 

the production of renewable energy amounted to a form of state aid that violated Article 107(1) of the 



Treaty on the Functioning of the European Union.(20) It has also been reported that the commission 

has argued in at least two arbitrations that EU investors cannot rely on the Energy Charter Treaty to 

bring claims against EU member states, one of which has nevertheless resulted in an award in 

favour of the claimant.(21) 

Comment 

Investors in EU countries suffering from the effects of these recent legislative changes should 

consider carefully whether they have recourse under the relevant legislative framework. Parties 

seeking to invest in European solar energy should equally study the legal and regulatory framework of 

the country in question, including whether the Energy Charter Treaty or any BIT would govern their 

envisaged investment project and what protections it would afford. Given the commission's efforts to 

discourage reliance on intra-EU BITs (and possibly the Energy Charter Treaty, as applied to an 

investment by an EU investor in a different member state), potential EU investors wishing to invest in 

other EU countries should consider investing through a non-EU structure. Conversely, states 

envisaging changes to their solar energy laws should study carefully the possible legal 

repercussions, including the risk of violating international treaty obligations and of thereby triggering 

legal proceedings as a result of such changes. 

For further information on this topic please contact Noradèle Radjai or Lorraine de Germiny at Lalive 

by telephone (+41 58 105 2000), fax (+41 58 105 2060) or email (nradjai@lalive.ch or 

ldegerminy@lalive.ch). The Lalive website can be accessed at www.lalive.ch. 
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