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A. Introduction

The basic tenet of the 1958 New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards (NYC)?! is that
Contracting States have the reciprocal obligation to enforce foreign arbitral awards unless the awards violate certain procedural
norms. 2 The most well-known reciprocity obligation under the NYC is the reciprocity reservation in art I(3). The works of the
United Nations Commission on International Trade Law (UNCITRAL) and academic literature indicate that reservations have less
of, if not no longer, a role to play in the future of the NYC, but at the same time, indicate that reciprocity will not entirely disappear
from national courts and thus continue to pose difficulties for them and impact potential enforcement under the NYC.

B. The reciprocity reservation under the NYC

The legal effect of certain provisions of the NYC is restricted by Contracting States’ implementation of two possible reservations
when signing, ratifying, accepting, approving or acceding to the NYC: the reciprocity reservation and the commercial
reservation. 3 The latter has, for the most part, been uncontroversial in the interpretation and application of the
NYC. 4 Accordingly, this article focuses on the reciprocity reservation in art I(3).

As at November 2017, 1035 of the 1576 Contracting States have made the reciprocity reservation, thereby enforcing awards
made only in the territory of another Contracting State.? Consequently, in about one-half of the Contracting States, the NYC will
not apply unless the country in which the award was made also agrees to be bound by the terms of the NYC. 8

C. State practice since 1958

Reservations was one of the central issues arising out of the 2008 UNCTIRAL survey monitoring the implementation in national
laws of the NYC and considering the procedural mechanisms that various states have put in place to make the NYC operative
(2008 UNCITRAL Survey)?. The results ‘revealed a degree of uncertainty as to the existence of reservations’, 1 and disclosed
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that some states had made use of either one or both reservations without having made a declaration to that effect at the time of
ratifying, or acceding to, the NYC. ' As to the reciprocity reservation, the 2008 UNCITRAL Survey concluded that notifications of
reservations or declarations of reciprocity did not reflect Contracting States’ practice in this area. 12 Specifically, state practice
revealed that the courts of one Contracting State which had not made the reciprocity reservation could refuse enforcement if it was
proven that the state where the award was made did not enforce foreign awards in similar cases; the reservation has been
formulated by Contracting States on terms different to those set out in art I(3), 3 and applied inconsistently by national courts;
and there was uncertainty as to whether a lack of reciprocity between the state where the award was made and the state where
enforcement was requested would be a barrier to the enforcement of an award under the NYC. 14 Accordingly, legal uncertainty,
non-enforcement (either actual or the mere risk thereof) and increased legal costs in international arbitration have, for some
parties, been attributable to the reciprocity reservation. These effects, even if infrequent under the NYC regime, run counter to the
NYC's spirit and intent to contribute to increasing the effectiveness of arbitration in the settlement of private disputes. *5 In light of
this status quo, what is the future utility of the reciprocity reservation under the NYC?

D. The future of the reciprocity reservation

Since joining the NYC, eight'® Contracting States have notified their withdrawal of their reciprocity reservation. Further, as most
states have now joined the NYC as Contracting States, 17 and the majority of arbitrations are seated in jurisdictions of Contracting
States, 8 awards rendered in non-Contracting States are a rarity. Thus, the reciprocity reservations currently in force are
becoming increasingly irrelevant. 1® This view is supported by Professor Albert Jan van den Berg’s proposed redraft of the NYC,
which entirely omits reservations for the reason that the proposed redraft is ‘premised on the more modern principle of universal
applicability of treaties’. 20 However, even if 21 the proposed NYC redraft comes into force, and for as long as awards are rendered
in non-Contracting States, the current reciprocity reservations will continue to have effect unless they are withdrawn. 22 Although
some commentators argue that the reciprocity reservation has ‘posed few problems for national courts and has done little to
impede the success of the NYC’, and is ‘unlikely to arise in the future’, 23 difficulties relating to the reservation have caused some
national courts to construe the reservation in a manner inconsistent with the uniform application of the NYC. 24 Moreover, courts
have not yet had the opportunity to consider the meaning and effect of reciprocity reservations formulated on terms different than
those prescribed by art 1(3). 25

Even if the reciprocity reservation becomes redundant altogether, the general reciprocity clause in Art. XIV remains a risk to
enforcement in non-UNCITRAL Model Law jurisdictions, which have included such a clause as a potential defence to
enforcement. 26 The author is not aware of any published case, to date, in which a national court refused to enforce an award
under the NYC based on Art. XIV. 27 One national court has held that Art. XIV could be relied upon by Contracting States to justify
departing from the NYC in cases where citizens of states with recalcitrant courts have been refused prompt enforcement of their
arbitration agreements, 28 although another national court has considered that reciprocity considerations do not apply to the
commercial reservation.?® Consequently, national courts will remain the custodians of the existence, effect, and scope of
application of current reciprocity reservations. Accordingly, the risk (be it high or low) of non-enforcement on the basis of
reciprocity will subsist in certain jurisdictions irrespective of the future status of the reciprocity reservation because each
jurisdiction will continue to adjudicate upon the matters before it without preference for or in defiance of decisions made in other
national courts carrying out the same or similar function. 3°

(file:///C:/Users/aarteaga/AppData/Local/Microsoft/Windows/INetCache/Content.Outlook/JDEN5053/Lalive%20-%20New%
20York%?20Convention.doc#_ftn30)

E. Conclusion

Enforcement of awards outside of the NYC regime is ‘a more complex, time consuming and uncertain process, and one that parties
seek to avoid’. 3! Therefore, it is in Contracting States’ interests to have a NYC-enforceable award, the chances of which are
increased if reciprocity obligations do not create a barrier thereto. The omission of reservations clauses in the proposed NYC
redraft is indicative of the potential irrelevance of the reciprocity reservation. Notwithstanding this, national courts will continue to
be guided by reciprocity considerations when enforcing foreign awards, the effect of which may be to put enforcement at risk in
certain jurisdictions. Apparently, reciprocity is here to stay. However, reciprocity can also be turned on its head. Parties can, when
drafting their arbitration agreements, avoid seating their arbitrations in countries in which reciprocity has historically hindered
enforcement. 32 Furthermore, it has been argued that Art. XIV is an underused, pro-arbitrable mechanism which can be used to
encourage Contracting States to not limit their implementation of the NYC for fear that awards made in their jurisdiction will
receive similarly narrow treatment in other jurisdictions, thereby resulting in decreased individualisation in the NYC's
implementation. 3® Accordingly, Contracting States and parties thereto can manage, and ultimately benefit from, reciprocity
obligations, irrespective of the existence and future status of the reciprocity reservation in the NYC.
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