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Eastern and Central
European Parties
Arbitrating in Switzerland:
Some Considerations for
Legal Practitioners

Proceduri arbitrale
implicand parti litigante
din Europa Centrala si
de Est desfasurandu-se

in Elvetia: cateva

consideratil pentru
practicieni ai dreptulul

Matthias Scherer & Domitille Baizeau'

Switzerland, as a neutral country in the heart of Eu-
rope, has always been one of the most popular venues
for international commercial arbitration, including
when neither party has its usual place of business or
domicile in Switzerland. By way of illustration, Geneva
and Ziirich are the most frequently selected places for

ICC Arbitrations worldwide whilst most ICC arbitra-
tors come from Switzerland.?

In our experience, in recent years, international arbi-
tration proceedings with a seat in Switzerland involving
Eastern and Central European parties have increased
significantly in number. These proceedings related not
only to commercial disputes and disputes before the
Court of Arbitration for Sport (CAS/TAS), but also to
disputes between investors and States arbitrated pur-
suant to bilateral investment treaties.

Recent examples of arbitration cases involving Eastern

and Central European parties include the following:

o Dispute over the non-performance of a long term
agreement between the French car manufacturer
Peugeot and a Yugoslav company for the distribu-
tion of automotive part following the UN embar-
go against Yugoslavia (arbitration under the ICC
Rules in Geneva);®

" Mr. Scherer (mscherer@lalive.ch) and Mrs. Baizeau (dbaizeau@lalive.ch)
are Attorneys-at-law specializing in international arbitration with the Geneva-
based international law firm LALIVE. The authors are grateful to Bernd Ehle
for his critical review of the relevant case law and assistance with the drafting
of the present paper.

* ICC Bulletin Vol. 17/No. 1 (Spring 2006), 2005 Statistical Report, p. 9.

> 4P176/2001, decision of 16 October 2001, P (France) v O. (Yugoslavia),
ASA Bulletin, 1/2002, p. 97-108; Revue de 'arbitrage 3/2002, p. 753-763.
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Elvetia, in calitate de tard neutra aflati in centrul Euro-
pei, a fost intotdeauna una dintre cele mai populare locatii
pentru desfisurarea arbitrajului comercial international,
inclusiv atunci cAnd nici una dintre parti nu are locul
obisnuit de desfasurare a activititii sau domiciliul in Elve-
tia. Ca exemplu in acest sens, Geneva si Ziirich sunt cele
mai frecvent alese locuri pentru desfasurarea arbitrajului
sub regulile CCI in intreaga lume, iar cei mai multi arbitri
ai CClI sunt din Elvetia.’

Conform experientei noastre, in ultimii ani, proce-
durile de arbitraj international desfisurate in Elvetia
implicAnd parti din Europa Centrald si de Est au crescut
semnificativ ca numdr. Aceste proceduri au avut ca obiect
nu numai litigii comerciale si litigii solutionate de citre
Curtea de Arbitraj pentru Sport (CAS/TAS), dar si litigii
intre investitori si state, solutionate in conformitate cu
tratatele bilaterale de investitii.

Exemple recente de cazuri de arbitraj implicAnd parti

din Europa Centrald si de Est includ urmatoarele:

o Litigiu avind ca obiect neexecutarea unui contract pe
termen lung intre producitorul de autovehicule
francez Peugeot si o societate iugoslavi de distributie
de parti componente ale autovehiculelor ca urmare a
embargoului ONU impotriva Iugoslaviei (arbitraj
supus Regulilor CCI desfasurat in Geneva); °

' DI Scherer (mscherer@lalive.ch) si dna Baizeau (dbaizeau@lalive.ch) sunt
avocati specializati in arbitrajul international profesind la societatea de avocaturi
internationald LALIVE situati in Geneva. Autorii sunt recunoscatori lui Bernd
Ehle pentru revizuirea spetelor relevante si pentru asistenta acordati la redactarea
prezentului material.

> Buletinul CCI Vol. 17/nr. 1 (primavara 2006), 2005 Raport Statistic, p. 9.

?4P176/2001, decizia din 16 octombrie 2001, P. (Franga) v O. (lugoslavia),
ASA Bull: 1/2002, p. 97-108; Revista de arbitraj 3/2002, p. 753-763.
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o Dispute between a Bulgarian copper smelter and
its English copper supplier over the validity and
interrelation of sales contracts (arbitration under
the ICC Rules in Ziirich);*

o Dispute between a Croatian company and a German
bank in relation to sale of construction machinery
and equipment (arbitration under the rules of the
Ziirich Chamber of Commerce);’

o Dispute between Croatian licensee and its licensors
in relation to the termination of license agreements
for the production and sale of cigarettes in Croatia
(arbitration under the UNCITRAL Rules in
Ziirich);®

o Dispute between Romanian crude oil pumps manu-
facturer and its exclusive distributor in various coun-
tries worldwide, including in North and South-
American as well as the Middle East, over the validi-
ty of a distribution agreement for Argentina (arbitra-
tion under the ICC Rules in Ziirich);’

o Shareholders dispute between two Hungarian com-
panies in relation to the validity of a shareholders
agreement and the legal successor to the signatory of
that agreement (arbitration under the rules of the
Geneva Chamber of Commerce and Industry —
CCIG);*

o Shareholders dispute between Czech and foreign
partners, including a leading Czech bank, in a Czech
Brewery in relation to the implementation of a
shareholders agreement (arbitration under the rules
of the Tessin chamber of commerce);’

o Dispute between a Turkish construction company
and two Russian companies the owner and the finan-
cier, in relation to the construction of a holiday resort
(arbitration under the ICC Rules in Geneva);"°

o Disputes regarding the control over one of Russia’s

* 4P318/2001, decision of 31 May 2002, Union X (Bulgaria) v Y
Minerals and Metals Lid (UK), ASA Bulletin, 4/2002, p. 677-681.

> 4R67/2003, decision of 8 July 2003 (ATF 129 III 675), D. d.o.o.
(Croatia) v Bank C. (Germany), ASA Bulletin, 2/2004, p.353-362; see also
4P242/2004, decision of 27 April 2005 in the same matter, ASA Bulletin,
4/2005, p. 719-724.

¢ 4P100/2003, decision of 30 September 2003 (ATF 130 11 35), A. v B.
Ltd. C. GmbH, D. Ltd. and E Ltd., ASA Bulletin, 3/2004, p. 574-582.

7 4P140/2004, decision of 18 November 2004, A. SA (Romania) v B. Inc.
(USA), ASA Bulletin, 2/2005, p. 313-320.

8 4P226/2004, decision of 9 March 2005, A (Hungary) v B (Hungary),
ASA Bulletin, 3/2005, p. 525-534.

? 4P48/2005, decision of 20 September 2005, X S.A v Y. Banka & Z.,
ASA Bulletin, 3/2006, p. 504-520.

" 4P126/2001, decision of 18 December 2001, Lukoil & Ural-Tais
v MIR, ASA Bulletin, 3/2002, p. 482-492.
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o Litigiu intre o societate bulgara care proceseaza cupru
si furnizorul siu englezesc de cupru avind ca obiect
valabilitatea si interrelationarea unor contracte de
vanzare-cumpdrare (arbitraj supus Regulilor CCI
desfisurat in Ziirich)*

o Litigiu intre o societate croatd si o bancd germand
in legiturd cu vanzarea unei instalatii de con-
structie si echipament (arbitraj supus regulilor
Camerei de Comert din Ziirich);’

o Litigiu intre un licentiator croat si licentiatii sdi in
legiturd cu incetarea unor contracte de licentd
pentru productia si vinzarea de tigarete in Croatia
(arbitraj supus Regulilor UNCITRAL desfasurat
in Ziirich); ¢

o Litigiu intre un producitor romén de tevi pentru
petrol si distribuitorul siu exclusiv in diverse tari
din lume, inclusiv in nordul si sudul Americii, pre-
cum si in estul mijlociu, asupra validititii
contractului de distributie pentru Argentina
(arbitraj supus Regulilor CCI desfasurat in
Ziirich);’

o Litigiu Intre actionarii a doud societiti ungare in
legiturd cu validitatea contractului intre actionari
si succesorul legal al semnatarului contractului
respectiv (arbitraj supus regulilor Camerei de
Comert si Industrie din Geneva — CCIG);*

o Litigiu intre actionari, parteneri cehi si strdini, in-
clusiv o banci cehd importantd, intr-o berdrie ce-
ha, in legiturd cu implementarea unui contract in-
tre actionari (arbitraj supus regulilor Camerei de
Comert Tessin);’

o Litigiu intre o societate turci de constructii i doud
societdti rusesti, proprietarul si finantatorul, in le-
giturd cu constructia unei facilitdti de vacanta (ar-
bitraj supus Regulilor CCI desfasurat in Geneva);"

o Litigiu privind controlul asupra unei retele de tele-

“4P318/2001, Decizia din 31 mai 2002, Union X (Bulgaria) v Y Minerale

si Metale Lid (Anglia), ASA Bull. 4/2002, p. 677-681.

> 4P.67/2003, Decizie din 8 iulie 2003 (ATF 129 III 675), D. d.o.o.
(Croatia) v Banca C. (Germania), ASA Bull. 2/2004, p. 353-362; vezi de
asemenea 4P242/2004, Decizia din 27 aprilie 2005 in aceeasi cauzi,
ASA Bull. 4/2005, p. 719-724.

¢4P.100/2003, Decizia din 30 septembrie 2003 (ATF 130 III 35), A.
v B. Ltd. C. GmbH, D. Ltd. 5i E Ltd., ASA Bull. 3/2004, p. 574-582.

7 4P.140/2004, Decizia din 18 noiembrie 2004, A. SA (Roméinia) v
B. Inc. (SUA), ASA Bull. 2/2005, p. 313-320.

* 4P226/2004, Decizia din 9 martie 2005, A (Ungaria) v B
(Ungaria), ASA Bull. 3/2005, p. 525-534.

? 4P48/2005, Decizia din 20 septembrie 2005, X S.A v Y. Banca &
Z., ASA Bull. 3/2006, p. 504-520.

1©4P.126/2001, Decizia din 18 decembrie 2001, Lukoil & Ural-Tais
v MIR, ASA Bull. 3/2002, p. 482-492.
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leading mobile telephony network (MegaFon) (in
one case arbitration under the ICC Rules in Geneva
and in the other ad hoc arbitration proceedings in
Ziirich);"

e Dispute over governmental measures tantamount to
expropriation between a German paper manufacturer
and the Government of Poland, based on the
German-Polish Bilateral Investment Treaty;"” and

e Two post privatisation disputes between affiliates
of a Japanese Investment bank and the Czech
Republic regarding the privatisation of the Czech
banking sector (under the UNCITRAL Rules
with, in one case a contractual arbitration clause
and Zurich as the seat of the arbitration and in the
other an arbitration based upon the Dutch/Czech
Bilateral Investment Treaty and Geneva as the seat
of the arbitration).”

In light of these illustrative cases, what are the fea-
tures of Swiss arbitration law to be borne in mind by
Eastern and Central European parties when considering
arbitrating or already involved in arbitration procee-
dings in Switzerland?

Key features of the Swiss Law on International
Arbitration:

A concise legal framework focused on party autonomy

Switzerland has adopted one of the most arbitration-
friendly laws, embodied in Chapter 12 of the Swiss
Private International Law Act (the ,PIL Act“) which
governs all international arbitrations with a seat in
Switzerland, when at least one party does not have its
usual place for business or domicile in the country. It is
a concise and flexible piece of legislation which gives
much room to party autonomy, i.e. to the parties own
agreement when entering into the arbitration agree-
ment, be it with respect to the qualifications of the arbi-
trators; the conduct of the proceedings; the choice (or
lack thereof) of specific arbitration rules; etc.

" The revision of the award has recently been admitted by the Supreme
Court but the court’s full decision and reasoning has not yet been released
by the time this paper was completed (Mid-September 2006).

** Decision of 20 September 2000, Poland v Saar Papier Vertriebs
GmbH, ASA Bulletin, 3/2001, p. 487-497.

¥ 4P236/2004, decision of 4 February 2005, ASA Bulletin, 3/2005,
p- 508-519. Issue relates to the former; regarding the latter the challenge
of the award was recently rejected by the Supreme Court but the court’s
full decision and reasoning has not yet been released.

24

fonie mobild importantd din Rusia (MegaFon)
(intr-un caz — arbitraj supus Regulilor CCI desfi-
suratd In Geneva si in celilalt caz — procedura
arbitrald ad-hoc desfisurata in Ziirich);"

e Litigiu asupra unor masuri guvernamentale privind
exproprierea intre un producitor german de hértie si
guvernul Poloniei, in baza Tratatului Bilateral de
Investitii incheiat intre Germania si Polonia, * si

e Doua litigii post-privatizare intre afiliati ai unei banci
japoneze de investitii si Republica Ceha privind pri-
vatizarea sectorului bancar ceh (in conformitate cu
Regulile UNCITRAL, intr-un caz cu o clauzi arbi-
trald contractualid si Ziirich ca loc de desfasurare a
arbitrajului, iar, in cellalt caz, un arbitraj bazat pe
Tratatul Bilateral de Investitii Olandez/Ceh si
Geneva ca loc de desfasurare a arbitrajului).”

In lumina acestor cazuri ilustrative, se pune intrebarea
care sunt trasiturile legii elvetiene privind arbitrajul care
trebuie avute in vedere de parti din Europa Centrali si de
Est cAnd intentioneazd s apeleze la, sau sunt deja implicate
in, proceduri arbitrale desfasurate in Elvetia.

Trasaturi importante ale legii elvetiene cu privire la

arbitrajul international:

O bazi legislativa concisa, concentratid pe autonomia

partilor

Elvetia a adoptat una din cele mai ,accesibile” legi
arbitrale, incorporata in capitolul 12 din Legea Elvetia-
na privind Raporturile de Drept International Privat
(»Legea RDIP®) care guverneaza toate arbitrajele inter-
nationale cu locul de desfisurare in Elvetia, cAnd cel pu-
tin una din pirti nu are locul obisnuit de desfisurare a
activitdgii sau domiciliul in tard. Aceasta este o lege con-
cis si flexibild care conferd multd autonomie partilor,
i.e. in ceea ce priveste autonomia pirtilor in momentul
in care incheie conventia arbitrald, fie ci priveste con-
ditiile de calificare privitoare la arbitri, conducerea pro-
cedurilor, alegerea sau lipsa alegerii unor reguli specifice
de arbitraj etc.

"' Revizuirea deciziei a fost admisi de curdnd de citre Curtea Supremd,
dar decizia intreag a curtii si motivarea acesteia nu au fost ficute public pand
la momentul redactirii prezentului material (jumdtatea lui septembrie 2006).

" Decizia din 20 septembrie 2000, Polonia v Saar Papier Vertriebs
GmbH, ASA Bull. 3/2001, p. 487-497.

3 4P236/2004, Decizia din 4 februarie 2005, ASA Bull. 3/2005,
p- 508-519. Problema se referi la prima spetd; in ceea ce priveste speta din
urmd, cererea formulatd impotriva acesteia a fost respinsd recent de citre
Curtea Supremd, dar decizia intreagi a curtii si motivarea acesteia nu au
fost facute public.
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The majority of international arbitrations with a seat
in Switzerland are governed by the Rules of Arbitration
of the International Court of Arbitration of the ICC. In
addition, the Swiss Chambers of Commerce, which each
used to have their own rules, have recently adopted a
uniform set of arbitration rules, the Swiss Rules of
International Arbitration (the ,,Swiss Rules®). They will
apply to arbitration agreements entered into after
January 2004, whereby the parties have specifically
agreed to arbitration administered by one of the Swiss
Chambers of commerce, the most common of which
being Geneva and Ziirich. One of the features of the
Swiss Rules which is particularly appreciated by users is
the mandatory expedited procedure for disputes invol-
ving less than CHF 1 million (approx. EUR 630°000).
Such disputes will be resolved within six months, which
will considerably reduce the costs of the arbitration."

The support of the Swiss State courts

The Swiss State courts’ intervention in arbitration is
limited to lending support to the arbitrators and the
parties. They do not otherwise interfere with the arbi-
tration process. Their role consists essentially in
ensuring the following:

1. The recognition of arbitration agreements by
denying the State courts jurisdiction where there
is a valid arbitration agreement (including
refusing jurisdiction if seized of a matter where
there is a valid arbitration agreement in place);

2. The appointment of arbitrators in the event that
one party defaults;

3. The enforcement of procedural orders issued by
arbitral tribunals;

4. The granting of interim relief or conservatory
measures where such cannot be granted by arbi-
tral tribunals;

5. The restricted review of the awards on specific
grounds; and

6. The enforcement of arbitral awards, whether or
not rendered in Switzerland.

These measures can be ordered by the competent
judge at the seat of the arbitration. However, matters
pertaining to the review (challenge) of arbitral awards
come within the exclusive jurisdiction of the Swiss
highest court, the Federal Supreme Court, based in
Lausanne, which ensures speed and efficiency.

' See SCHERER, Acceleration of Arbitration Proceedings — The

Majoritatea arbitrajelor internationale care au ca loc
de desfasurare Elvetia sunt guvernate de Regulile de
Arbitraj ale Curtii de Arbitraj International a CCL In
plus, Camerele de Comert ale Elvetiei, care aveau regulile
lor proprii, au adoptat recent un set uniform de reguli de
arbitraj, Regulile Elvetiene de Arbitraj International
(»Regulile Elvetiene®). Acestea se vor aplica conventiilor
arbitrale incheiate dupd ianuarie 2004 prin care pirtile au
convenit in mod expres ca arbitrajul si fie administrat de
citre una dintre Camerele de Comert ale Elvetiei, cele
mai des intlnite dintre acestea fiind Geneva si Ziirich.
Una din trisaturile Regulilor Elvetiene care este apreciata
in mod deosebit de citre cei care recurg la acestea este
procedura expeditivd obligatorie pentru litigii cu o va-
loare mai micd de 1 milion de franci elvetieni (aprox.
630.000 de euro). Asemenea instante vor fi solutionate in
decurs de sase luni, fapt care va reduce in mod conside-
rabil costurile arbitrajului. "

Suportul acordat de citre instantele statale elvetiene

Interventia instantelor statale elvetiene in arbitraj
este limitatd la a acorda suport arbitrilor si partilor.
Acestea nu intervin in nici un alt mod in desfisurarea
procedurilor arbitrale. Rolul acestora rezidi in principal
in asigurarea urmdtoarelor:

1. Recunoagterea conventiilor arbitrale prin a refuza
competenta instantelor statale in cazul in care
existd o conventie arbitrald valabild (inclusiv prin
refuzul competentei in cazul in care sunt investite
cu o cerere si existd o conventie arbitrald valabil);

2. Numirea arbitrilor in cazul in care una dintre
parti nu isi executd obligatiile;

3. Punerea in executare a hotaririlor procedurale
pronuntate de citre tribunalele arbitrale;

4. Dispunerea de masuri provizorii sau conservatorii
in cazul In care acestea nu pot fi dispuse de citre
tribunalele arbitrale;

5. Revizuirea strictd a hotdrérilor arbitrale in baza
unor motive specifice; si

6. Punerea in executare a hotararilor arbitrale, fie ca
sunt pronuntate sau nu in Elvetia.

Aceste masuri pot fi dispuse de citre judecitorul
competent de la locul desfasurarii arbitrajului. Cu toate
acestea, aspectele privind revizuirea (atacarea)
hotdrarilor arbitrale sunt de competenta exclusivd a
instantei celei mai mari in grad in Elvetia, Curtea
Supremi Federald, situatd in Lausanne, fapt care asigura
rapiditate si eficientd.

" A se vedea SCHERER, Accelerarea Procedurilor Arbitrale —

Swiss Way: The Expedited Procedure under the Swiss Rules of  Modalitatea elvetiand: Procedura expeditiva sub imperiul Regulilor

International Arbitration, SchiedsVZ 3/2005, p. 229-237.

Nr. 2/Aprilie-Iunie 2007

Elvetiene de Arbitraj International, SchiedsVZ 3/2005, p. 229-237.
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The lack of restrictive requirements as to the arbi-
tration agreement

The arbitration agreements must be in a text form
but can consist for instance of an exchange of letters or
faxes. Regarding the substance, it suffices that the agree-
ment conforms to any of the following three laws: that
chosen by the parties in the arbitration agreement; that
applicable to the merits of the dispute or Swiss law.

Under Swiss law the minimum requirements include
the parties’ intention to submit their dispute to arbitra-
tion, including the mention of the word ,arbitration. In
one of the cases mentioned above, the Swiss Courts found
that the sole arbitrator had correctly interpreted a patho-
logical arbitration clause referring to ,Arbitration before
the commercial court of Ziirich®, as being arbitration
under the rules of the Ziirich Chamber of Commerce.”

The clause must provide an indication of the dispute
or legal relationship to be decided by way of arbitration.
It is also strongly recommended that a specific Swiss
city be designated as the seat of the arbitration, rather
than ,,Switzerland“ and that the language of the arbitra-
tion be agreed.

Importantly, as in most arbitration-friendly countries,
in Switzerland, the validity of the arbitration agreement
itself cannot be challenged on the basis of an alleged inva-
lidity of the underlying contract. Furthermore, the
assignment of rights under a contract from the original
party to another party usually entails the transfer of the
arbitration agreement to the other party; however this
will not be the case where the underlying contract itself
specifically prohibits assignment (this was decided by the
Federal Supreme Court in the case mentioned above
involving French and Yugoslav parties).™

Last but not least, the arbitration agreement can
only be extended to non-signatories, such as a parent
companies or subsidiaries or a joint venture partner in
exceptional circumstances. For instance, in the share-
holders dispute regarding the Czech brewery mentio-
ned above, the arbitral tribunal had refused to extend
the arbitration agreement to the bank which was not a
signatory to the arbitration agreement.” The Supreme

' 4P67/2003, decision of 8 July 2003 (ATF 129 I11 675), D. d.o.o.

(Croatia) v Bank C. (Germany), ASA Bulletin, 2/2004, p. 353-362.

' 4P176/2001, decision of 16 October 2001, P (France) v O.

(Yugoslavia), ASA Bulletin, 1/2002, p. 97-108.

"7 4P48/2005, decision of 20 September 2005, X S.A v Y. Banka &

Z., ASA Bulletin, 3/2006, p. 504-520.
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Lipsa unor cerinte restrictive cu privire la conventia
arbitrala

Conventia arbitrald trebuie si fie incheiatd in forma
scrisd, dar aceasta poate consta, de exemplu, in schimbul
de scrisori sau faxuri. In ceea ce priveste fondul, este sufi-
cient ca respectivul contract si fie incheiat in conformitate
cu, si sd respecte, una dintre urmatoarele trei legi: legea
aleasa de citre parti in conventia arbitrald, legea aplicabila
fondului litigiului sau legea elvetian.

In conformitate cu legea elvetiand, cerintele minime in-
clud intentia partilor de a supune litigiul dintre ele ar-
bitrajului, inclusiv mentiunea cuvantului ,arbitraj®.
Intr-unul dintre cazurile mentionate mai sus, instantele
elvetiene au stabilit ci arbitrul unic a interpretat in mod
corect o clauzd arbitrali patologici ce se referea la
LArbitrajul in fata instantelor comerciale din Ziirich®, ca
reprezentind arbitraj sub imperiul regulilor Camerei de
Comert din Ziirich."”

Clauza trebuie si contind o indicatie a litigiului sau a
relatiilor legale ce urmeazi a fi stabilite prin intermediul
arbitrajului. Este, de asemenea, recomandat cu tirie ca un
anume oras elvetian si fie desemnat ca loc al arbitrajului,
in opozitie cu a desemna , Elvetia®, iar limba arbitrajului sa
fie convenita.

Foarte important este faptul ¢4, la fel ca si in cazul celor
mai multe tiri ,accesibile® arbitrajului, in Elvetia valabili-
tatea conventiei arbitrale nu poate fi contestatd in baza unei
pretinse nevalabilititi a contractului de bazid. Mai mult
decat atit, cesiunea de drepturi decurgind dintr-un contract
de la partea initiald citre o altd parte, de obicei, presupune
si transferul conventiei arbitrale citre cealalta parte; cu toate
acestea, acest lucru nu se va intdmpla in cazul in care con-
tractul de bazi interzice in mod expres cesiunea (acest aspect
a fost stabilit prin decizia Curtii Supreme Federale in cazul
mentionat mai sus privind parti franceze si iugoslave).'®

In cele din urma, dar nu mai putin important, con-
ventia arbitrald poate fi extinsd asupra unor terti nesem-
natari, cum ar fi societitile mamai sau subsidiarele sau
partenerul joint-venture in cazuri exceptionale. De exem-
plu, in litigiul intre actionari privind berdria ceha
mentionat mai sus, tribunalul arbitral a refuzat sa extinda
conventia arbitrald asupra béncii care nu era semnatari a
acesteia.”” Curtea Supremd a confirmat aceastd decizie. Pe

"> 4P67/2003, Decizia din 8 iulie 2003 (ATF 129 III 675), D. d.o.o.

(Croatia) v Banca C. (Germania), ASA Bull. 2/2004, p. 353-362.
'©4P176/2001, Decizia din 16 octombrie 2001, P (Franta) v O.
(lugoslavia), ASA Bull. 1/2002, p. 97-108.
'74P48/2005, Decizia din 20 septembrie 2005, X S.A v Y. Banca
& Z., ASA Bull. 3/2006, p. 504-520.
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Court confirmed the award. On the other hand in the
Lukoil case also mentioned above, the arbitral tribunal
decided that Lukoil, the financier in that case, had be-
come a party to the construction contract between the
other Russian party (the owner) and the Turkish con-
struction company. The reason for this finding was that
Lukoil had made direct payments to the Turkish party.
Again, the Supreme Court confirmed the award."

The lack of restrictions as to the arbitrability of disputes

Any dispute involving ,an economic interest may be
the subject of an international arbitration with a seat in
Switzerland. As illustrated by the cases mentioned above,
the range of disputes subject to arbitration are wide-rang-
ing; they most commonly involve construction projects,
commodity trading, energy supply and licence agreements.
The Swiss State courts interpret the concept of ,,economic
interests“ very broadly and include matters such as compe-
tition and antitrust law matters, expropriation disputes, etc.

The requirement for independence of the arbitrators

Failing in any specific agreement of the parties, inclu-
ding by agreeing a specific set of institutional rules, Swiss
arbitration law is silent on the personal or professional
qualification of the arbitrators, save that it imposes a strong
duty of independence. The same degree of independence
is required of all the members of the arbitral tribunal.

Regarding potential and actual conflicts of interest, the
required practice in any arbitration with a seat in
Switzerland, in line with other countries, will be for the
disclosure of any circumstances likely to give rise to some
doubts as to the arbitrators’ independence or impartiality.
The obligation of disclosure is an ongoing one.

Challenges to arbitrators, if not heard by the arbitra-
tion institution (for example the Geneva or Ziirich
Chamber of Commerce under the Swiss Rules) will be
heard by the Swiss courts. The arbitrator will be
removed if he or she does not meet the requirements of
independence and impartiality.

A flexible procedure in the conduct of the arbitra-
tion proceedings

Regarding the conduct of arbitral proceedings, the

8 4P126/2001, decision of 18 December 2001, Lukoil & Ural-Tais
v MIR, ASA Bulletin, 3/2002, p. 482-492.
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de altd parte, in cazul Lukoil mentionat de asemenea mai
sus, tribunalul arbitral a hotirat ca Lukoil, finatatorul in
cazul respectiv a devenit parte la contractul de constructie
incheiat intre cealaltd parte rusd (proprietarul) si societatea
de constructie turci. Motivul acestei decizii a fost acela ca
Lukoil ficuse pliti directe citre partea turci. Si in acest caz
Curtea Supremad a confirmat decizia."

Lipsa restrictiilor in ceea ce priveste arbitrabilitatea
litigiilor

Orice litigiu privind ,un interes economic” poate fi
obiectul unui arbitraj international cu locul de desfisurare
in Elvetia. Astfel cum a fost ilustrat prin cazurile mentionate
mai sus, aria litigiilor ce pot face obiect al arbitrajului este
foarte largd; acestea privesc de cele mai multe ori proiecte de
constructie, tranzactionarea de bunuri mobile, furnizarea de
energie si contracte de licentd. Instantele statale elvetiene
interpreteaza conceptul de ,interes economic® foarte larg si
includ aspecte cum ar fi probleme de drept al concurentei si
antitrust, litigii privind exproprieri etc.

Cerinta independentei arbitrilor

Daci nu existd prevederi speciale in conventia partilor
sau in regulile unei institutii arbitrale aplicabile, legea
elvetiand a arbitrajului nu prevede nimic in legiturd cu
conditiile de calificare personali sau profesionala privitoare
la arbitri, cu exceptia faptului cd impune o obligatie puter-
nicd de independenta. Acelasi nivel de independenta este
cerut tuturor membrilor tribunalului arbitral.

In ceea ce priveste conflictele de interese potentiale sau
actuale, practica cerutd in orice arbitraj avind locul de
desfisurare in Elvetia, la fel ca si in alte tiri, este aceea a
dezvaluirii oricdror circumstante care ar fi posibil si dea
nastere la dubii in ceea ce priveste independenta sau
impartialitatea arbitrilor. Obligatia de dezviluire trebuie sa
fie indeplinitd in permanentd.

Actiunile indreptate impotriva arbitrilor, daca nu vor fi
solutionate de citre institutia arbitrald (de exemplu Came-
ra de Comert din Geneva sau Ziirich supus Regulilor El-
vetiene) vor fi solutionate de citre instantele elvetiene. Ar-
bitrul va fi eliminat daci el sau ea nu indeplineste cerintele
de independenta si impartialitate.

O procedura flexibili in conducerea procedurilor arbitrale

In ceea ce priveste conducerea procedurilor arbitrale,

8 4P126/2001, Decizia din 18 decembrie 2001, Lukoil & Ural-

Tais v MIR, ASA Bull. 3/2002, p. 482-492.
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only statutory requirement is that of due process, in
particular the equal treatment of the parties and their
opportunity to be heard, and consequently, a require-
ment that the proceedings be conducted in an adversa-
rial manner. This means that both parties must be enti-
tled to present their arguments and evidence, although
there is no requirement for an oral hearing. The right to
be heard does not include a requirement that the award
be fully reasoned and address each of the parties’ argu-
ments, as was held in the Bulgarian smelter case men-
tioned above.” However, it will be violated if the
Arbitral Tribunal fails to draw the parties’ attention to
issues of law and to facts which it considers highly rele-
vant in order to reach a decision, and which could not
be anticipated by the parties,” or hear the parties’ argu-
ments on all relevant facts and law before rendering an
award on its jurisdiction.”

Those minimum requirements aside, the parties and
the arbitral tribunal are free to determine the procedure.
Where the parties have agreed to arbitration procee-
dings conducted under the institutional rules, such as
the ICC Rules or the Swiss Rules, those rules will apply
with respect to a number of procedural steps.

With respect to the venue of the arbitration, arbitral
tribunals are free to hold any meeting, hearing or deli-
berations outside Switzerland, even if the legal seat of
the arbitration remains legally in Switzerland.

As for the gathering of evidence, the procedure
adopted will very much depend on the legal tradition of
the parties and that of the arbitrators, even if the seat of
the arbitration is in Switzerland. Generally, as is com-
mon practice in international arbitration, all forms of
evidence will be admissible including oral testimony by
the parties and by third party witnesses, expert report
and inspections. Discovery of documents, as is com-
mon in US and UK litigation is not compulsory, but is
common, even if more limited in scope.

In any event, the Swiss courts will only consider
these issues if the arbitral award is challenged for lack of

Y 4P318/2001, decision of 31 May 2002, Union X (Bulgaria) v Y

Minerals and Metals Ltd (UK), ASA Bulletin, /2002, p. 677-681.

* 4P100/2003, decision of 30 September 2003 (ATF 130 11 35),
A. v B Ltd. C. GmbH, D. Ltd. and E Ltd., ASA Bulletin, 3/2004,
p. 574-582 (Croatian Cigarettes Case).

* 4P226/2004, decision of 9 March 2005, A (Hungary) v B
(Hungary), ASA Bulletin, 3/2005, p. 525-534.
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singura cerintd statutari este aceea a unui proces valabil, in
particular in ceea ce priveste tratamentul egal al partilor si
posibilitatea lor de a fi ascultate si, prin urmare, cerinta ca
procedurile si se desfisoare intr-o manierd contradictorie.
Aceasta Inseamnd ci améindoud pirtile sunt indreptatite si
isi prezinte argumentele si probele, desi nu existd nici o
cerintd pentru tinerea unei sedinte orale. Dreptul de a fi
ascultat nu include o cerintd ca decizia si fie motivati in
intregime si sd ia in considerare fiecare dintre argumentele
partilor, astfel cum a fost decis in cazul bulgiresc privind
producitorul de cupru mentionat mai sus."” Cu toate aces-
tea, va fi consideratd o incilcare faptul ca tribunalul arbi-
tral nu atrage atentia partilor asupra aspectelor de drept si
de fapt pe care le considerd a fi relevante in vederea
adoptdrii unei hotdréri si care nu ar putea fi anticipate de
citre pdrti®, sau si asculte argumentele pdrtilor asupra
tuturor aspectelor relevante de fapt sau de drept inainte de
a pronunta o hotirire conform competentei sale.”

Cu exceptia acestor cerinte minime, pdrtile si tribunalul
arbitral sunt liberi s stabileasci procedura. In cazul in care
partile au convenit ca procedurile arbitrale s se desfisoare
sub imperiul unor reguli institutionalizate, cum ar fi
Regulile CCI sau Regulile Elvetiene, aceste reguli se vor
aplica in legiturd cu anumiti pasi procedurali.

Cu privire la locul desfisurarii arbitrajului, tri-
bunalul arbitral este liber si tind orice intilnire, sedintd
sau deliberare in afara Elvetiei, chiar daci locul legal de
desfisurare a arbitrajului rimane Elvetia.

In ceea ce priveste stringerea probelor, procedura
adoptatd va depinde intr-o mare masurd de traditia
legala a partilor si cea a arbitrilor, chiar daca locul arbi-
trajului este Elvetia. In general, avind in vedere ci este
o practicd obisnuitd in arbitrajul international, toate
formele de dovadi vor fi admisibile, inclusiv marturia
orali a partilor sau a martorilor terti, rapoarte ale
expertilor si inspectii. Descoperirea documentelor,
avand in vedere ci este des intilnitd in litigiile din SUA
si UK, nu este obligatorie, dar este intalnitd, chiar daca
are scopuri mai limitate.

In orice caz, instantele elvetiene vor lua in considerare

" 4P318/2001, Decizia din 31 mai 2002, Union X (Bulgaria) v

Y Minerale si Metale Ltd (UK), ASA Bull. 4/2002, p. 677-681.

* 4P100/2003, Decizia din 30 septembrie 2003 (ATF 130 III
35), A. v B. Ltd. C. GmbH, D. Ltd. si E Ltd., ASA Bull. 3/2004,
p. 574-582 (Cazul Tigaretelor Cehe).

' 4P226/2004, Decizia din 9 martie 2005, A (Ungaria) v B
(Ungaria), ASA Bull. 3/2005, p. 525-534.
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due process, and in that regard will not consider an
arbitral tribunal’s rejection of an application for pro-
duction of documents or for an order compelling a wit-
ness to give evidence as being in breach of due process.
A good illustration of such judicial restraint is provided
by the Czech brewery case mentioned above.”

The restricted right of application for review or
setting aside of arbitral awards

The highly restricted nature of a party’s right to chal-
lenge an arbitral award on the merits before the Swiss
State courts (as the relevant courts of the seat of the
arbitration) is a key feature of Swiss arbitration law.
First, the Swiss PIL Act does not allow any appeal on
the merits of the award, be it on a question of fact or on
a question of law. Second, Swiss arbitration law allows a
disgruntled party to file an application for the review or
setting aside of the arbitral award (recours de droit pu-
blic) but only on the following limited grounds set out
in Art. 190 of the PIL Act:

1. The arbitral tribunal was incorrectly appointed or

constituted;

2. The arbitral tribunal has wrongly decided on its
jurisdiction;

3. The award has gone beyond the claims submitted
to the arbitral tribunal or the arbitral tribunal has
failed to decide one of the claims;

4. The principle of equal treatment of the parties or
their right to be heard in an adversarial procedure
has not been observed;

5. The award in not compatible with public policy.

A unique feature of Swiss arbitration law is that any
setting aside application has to be filed directly before
the country’s highest court, the Federal Supreme Court
and within 30 days of the award being rendered. The
decision of the Supreme Court is rendered promptly
(within 3 to 6 months on average). This fast track pro-
cedure guarantees to the parties to an arbitration in
Switzerland a minimum control of the arbitral award,
which award must comply with public policy and be
rendered by an arbitral tribunal who had jurisdiction.
Since the Supreme Court is the only court that can deal
with challenges or requests for revision, the costs of
post-award proceedings can be kept to a much lower
level than in countries like France or England which
have two, or sometimes three successive levels of courts

? 4R48/2005, decision of 20 September 2005, X S.A v Y. Banka &
Z., ASA Bulletin, 3/2006, p. 504-520.
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aceste aspecte numai dacd hotdrirea arbitrald este atacatd
pentru lipsa unui proces valabil, iar in acest sens, nu vor con-
sidera ci faptul respingerii de citre tribunalul arbitral a unei
cereri de producere a unor documente sau a unui ordin
obligind un martor si depund mdrturie reprezintd o
incalcare a obligatiei de a desfasura un proces valabil. O buni
ilustrare a unei asemenea constringeri judiciare este
previzutd in cazul privind beriria cehd mentionat mai sus. *

Dreptul limitat de a solicita revizuirea sau anularea
hotarérilor arbitrale

Natura limitatd a dreptului unei parti de a ataca o
decizie arbitrald pentru motive de fond in fata instantelor
statale elvetiene (in calitate de instante competente de la
locul arbitrajului) este o trasiturd de bazi a legii elvetiene a
arbitrajului. in primul rind, Legea RDIP nu permite for-
mularea nici unui apel cu privire la fondul hotararii, fie ca
este vorba de o chestiune de fapt sau de drept. In al doilea
rind, legea elvetiand a arbitrajului permite unei parti ne-
multumite si solicite revizuirea sau anularea hotararii arbi-
trale (recurs de drept public) dar numai pentru urmitoarele
motive limitative previzute in art. 190 din legea RDIP:

1. Tribunalul arbitral a fost numit sau constituit in mod

gresit;

2. A fost stabilitd in mod gresit competenta tribunalu-
lui arbitral;

3. Hotdrarea excede pretentiile invocate in fata tri-
bunalului arbitral sau tribunalul arbitral a omis si se
pronunte asupra uneia dintre solicitari;

4. Principiul tratamentului egal al partilor sau dreptul
lor de a fi ascultate intr-o procedura contradictorie
nu a fost respectat;

5. Hotiré4rea nu este compatibild cu ordinea publica.

O trasaturd unicd a legii elvetiene a arbitrajului este aceea
ci cererea de anulare trebuie si fie depusi direct la cea mai
inaltd instantd a tdrii, Curtea Supremd Federals,
intr-un termen de 30 de zile de la data pronungirii hotararii
arbitrale. Hotararea Curtii Supreme este pronuntatd prompt
(intre 3 pani la 6 luni). Aceastd procedura rapida asigura par-
tilor la un arbitraj desfisurat in Elvetia un control minim
asupra hotdrarii arbitrale, hotarare care trebuie si respecte
ordinea publici si si fie pronuntata de citre un tribunal arbi-
tral competent. Avind in vedere faptul ci singura instantd
care poate si solutioneze cereri de anulare sau de revizuire
este Curtea Supremd, costurile suportate dupd momentul
pronungirii hotidrérii arbitrale pot fi tinute la un nivel mult
mai mic decit in ¢iri, precum Franta sau Anglia in care se
regasesc doud, sau citeodata trei nivele de instante care au

2 4P48/2005, Decizia din 20 septembrie 2005, X S.A v Y. Banca

& Z., ASA Bull. 3/2006, p. 504-520.
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with jurisdiction to deal with a challenge of an award, a
process which may take several years.

A second means of review of arbitral awards rendered in
Switzerland is available under the Swiss Judicial
Organisation Act. The procedure (referred to in
Switzerland as ,,revision®) concerns any court decision and
any arbitral award influenced by crime (even in the
absence of any conviction), or where a party acquires sub-
sequent knowledge of important facts or crucial evidence,
which existed but could not be discovered before the deci-
sion was made or the award rendered. This means of
review encompasses fraud. It has only ever succeeded once
for an arbitral award, in the very recent case, mentioned
above, involving a dispute between Russian parties over the
control of a mobile telephony network in Russia.”

Finally, where none of the parties to the arbitration
have a connection to Switzerland, Swiss law offers a fur-
ther degree of finality of the arbitral award, by allowing
them to partially or totally exclude a challenge under
Art. 190 PIL Act. This can only be done by express
agreement. The landmark decision on this issue
involved one of the post privatisation disputes between
an affiliate of a Japanese investment bank and the Czech
Republic, where the parties had expressly agreed to
exclude ,any and all rights of appeal“.* The Supreme
Court held that this constituted a valid exclusion agree-
ment and that the bank’s application to have the award
set aside by the Swiss courts was inadmissible.”

Conclusion

Switzerland has for many years been one of the most
popular places for international arbitration. This is no
doubt the result of a combination of features unique to
Switzerland: political neutrality, a favourable geographical
situation (easily accessible at the heart of Europe, but not a
member of the EU), a long tradition as the seat of interna-
tional organisations (e.g. WTO/Gatt, WIPO, UN, CAS,
UNCC), an arbitration-friendly legislation and very limit-
ed court intervention. In addition Switzerland hosts a high

* The reasons of the Supreme Court decision are not yet available,
as mentioned above.

* The Federal Tribunal decision dated 4 February 2005,
4P236/2004, is available on hrtp://wwuw. bger.ch and published in English
in ASA Bulletin, 3/2005, p. 508-519.

* For a detailed analysis of the issue and in particular drafting guide-
lines, see BAIZEAU, Waiving the Right to Challenge an Arbitral Award
Rendered in Switzerland: Caveats and Drafting Considerations for Foreign
Parties, Int.A.L.R. 3/2005, p. 69-77.
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competentd de a solutiona cereri de contestare a unei
hotaréri arbitrale, procedura care poate dura mai multi ani.

O a doua modalitate de a revizui hotdrérile arbitrale pro-
nuntate in Elvetia este disponibili in conformitate cu Legea
elvetiand de organizare judecitoreasci. Procedura (numita
in Elvetia , revizuire®) priveste orice hotarire pronuntati de
o instantd judecitoreasci si orice hotdrire arbitrald influ-
entatd de o infractiune (chiar si in absenta intentiei) sau
cind o parte afld despre existenta unor fapte importante sau
dovezi majore care existau, dar care nu au putut fi
descoperite inainte ca decizia/hotirérea relevanta si fie pro-
nuntatd. Acest motiv de revizuire cuprinde frauda. A reusit
o singuri dati intr-un caz foarte recent care a implicat un
litigiu intre parti ruse in legaturd cu controlul asupra unei
retele de telefonie mobili in Rusia.

In cele din urma, in cazul in care nici una din partile la
arbitraj nu are vreo legitura cu Elvetia, legea elvetiand ofera
un nivel in plus de definitivare a hotirrii arbitrale,
permitidnd partilor si excluda in totalitate sau partial orice
posibilitate de atacare sub imperiul art. 190 din Legea
RDIP. Aceasta nu se poate realiza decit pe baza unui acord
exprimat in mod expres. Decizia de referintd pe acest
aspect a implicat unul dintre litigiile postprivatizare intre
afiliatul unei banci japoneze de investitii si republica ceh,
cind pirtile au convenit in mod expres s excludi , toate si
orice drepturi la apel“.* Curtea Suprema a statuat ci aces-
ta reprezintd un contract de excludere valabil si ci cererea
depusi de citre banci prin care solicita anularea hotarérii
arbitrale de citre instantele elvetiene este inadmisibild.”

Concluzie

Elvetia este de multi ani unul din cele mai des intilnite
locuri pentru desfisurarea arbitrajului international. Acest
fapt este fird dubiu rezultatul combindrii caracteristicilor
unice ale Elvetiei: neutralitate politica, o situatie geografica
favorabild (usor accesibila in centrul Europei, dar nu mem-
bru al UE), o traditie indelungati ca loc de asezare a orga-
nizatillor internationale (e.g. WTO/Gatt, WIPO, UN,
CAS, UNCCQ), o legislatie ,,accesibild“ a arbitrajului si inter-

ventie redusd a instantelor judecitoresti. In plus, Elvetia

* Motivele Curtii Supreme nu sunt inci disponibile, astfel cum
am mentionat mai sus.

* Decizia Tribunalului federal din data de 4 februarie 2005,
4P236/2004, este disponibili pe http://www.bger.ch si publicati in
englezd in ASA Bull. 3/2005, p. 508-519.

? Pentru o analizd detaliatd a acestei probleme si in special pro-
puneri de redactare a se vedea BAIZEAU, Cedind dreptul de a ataca
decizia arbitrald pronuntati in Elvetia: exceptiri si consideratii legate de
redactare pentru pdrti strdine, Int. A.L.R. 3/2005, p. 69-77.
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number of experienced Swiss and foreign arbitration prac-
titioners. There is in fact no limit to foreign lawyers plea-
ding before arbitral tribunals sitting in Switzerland,
although in many instances they will choose to team up
with local Swiss counsel. For all these reasons, Switzerland
is often viewed as the best compromise when two parties
include an arbitration clause in an international commer-

cial contract.

giazduieste un numdr mare de practicieni ai arbitrajului atit
elvetieni, cit si strdini. De fapt, nu existd o limitd a avoca-
tilor strdini care pledeazi in fata tribunalelor arbitrale care au
locul de desfisurare in Elvetia, desi in multe cazuri acestia
vor alege sd facd echipd cu avocati elvetieni. Pentru toate
aceste motive, Elvetia este vizutd adesea ca cel mai bun
compromis atunci cAnd doud parti includ o clauzi de arbi-

traj intr-un contract comercial international.

Standard arbitration clause referring to
ICC arbitration in Switzerland:

All disputes arising out of or in connection with the
present contract shall be finally settled under the Rules
of Arbitration of the International Chamber of
Commerce by one or more arbitrators appointed in
accordance with the said Rules.

The seat of the arbitration shall be in [Geneval-
Ziirichlother city] Switzerland.

The language of the arbitration shall be [...]

Standard arbitration clause referring to
arbitration under the Swiss Rules:

Any dispute, controversy or claim arising out of or in
relation to this contract, including the validity, inva-
lidity, breach or termination thereof, shall be settled
by arbitration in accordance with the Swiss Rules of
International Arbitration of the Swiss Chambers of
Commerce in force on the date when the Notice of
Arbitration is submitted in accordance with these
Rules.

The number of arbitrators shall be ... (one or three);
The seat of the arbitration shall be in ... (city in
Switzerland, wunless the parties agree on a city
abroad);

The arbitral proceedings shall be conducted in ...
(insert desired language).

Clauzi arbitrala standard referindu-se la
arbitrajul sub imperiul CCI in Elvetia:

Toate disputele decurgind din sau in legatura cu pre-
zentul contract vor fi solutionate definitiv sub imperiul
Regulilor de Arbitraj ale Curtii de Comert Internatio-
nal de catre unul sau mai multi arbitri numiti in con-
Jformitate cu regulile sus-numite.

Locul desfasurarii arbitrajului va fi in [Geneval-
Ziirichlalt oras] Elvetia.

Limba in care se va desfisura arbitrajul va fi [...]

Clauza arbitrala standard referindu-se la
arbitrajul sub imperiul Regulilor Elvetiene:

Orice disputd, controversd sau pretentie decurgind
din sau in legaturd cu acest contract, inclusiv validi-
tatea, invaliditatea, incilcarea sau incetarea acestu-
ia, va fi solutionatd pe calea arbitrajului in confor-
mitate cu Regulile Elvetiene de Arbitraj Internatio-
nal ale Curtii de Comert Elvetiene in vigoare la data
cdnd Notificarea de Arbitrare este depusd in confor-
mitate cu aceste Regull.

Numdrul de arbitri va fi de ... (unul sau trei);
Locul desfasurarii arbitrajului va fi in ... (oras in
Elvetia, cu exceptia cazului in care partile convin
asupra unui oras aflat in straindtate);

Procedurile arbitrale vor fi desfasurate in ... (se
insereazd limba doritd).

Nr. 2/Aprilie-Iunie 2007
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