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other hand, are provided for in domestic law, and
it is generally recognized that the annulment of an
award cannot be sought in a jurisdiction other than

Enforcement of Foreign Arbitral Awards (the "New
York Convention" or "Convention"), which sets
out the basic legal framework for the recognition
and enforcement of foreign arbitral awards, has
been described as the "(t)he mortar in the edifice
of international commercial arbitration". i Indeed,

non-arbitrabilty of the subject-matter of the award,

the enforcement regime created by the Convention
is "almost universal",2 as all major jurisdictions
are parties to the Convention, including the key
Asian jurisdictions.3 The Convention focuses on
the recognition and enforcement of arbitral awards,
whereas annulment proceedings fall outside its
scope. It sets out a restrictive list
of grounds on
which the enforcement of foreign awards can be
refused. Grounds for annulment of awards, on the

and (b) the violation of public policy. An important
feature of the Convention is that the grounds in
article V do not permit any review of the merits of
the arbitral award.8
The New York Convention is considered to
have a "pro-enforcement" bias. Indeed, it sets out
only a minimum standard for the recognition and
enforcement of foreign awards,9 allowing for the
application of other international instruments and
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1. Introduction: the Legal Framework
for the Recognition and Enforcement
of Foreign Arbitral Awards
The Convention on the Recognition and
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the place of arbitration.4
The grounds on which enforcement of an award

can be refused are provided for in article V of the
Convention. The list is an exhaustive one,s as has
been confirmed by the jurisprudence interpreting
the Convention.6 Article V(1) sets out five grounds
which, in order to be successful, must be proven by
the party contesting enforcement: (a) the invalidity
of the arbitration agreement, (b) violation of due
process, (c) the arbitrator exceeded his or her
authority, (d) irregularity in the composition of the
arbitral tribunal or the arbitral procedure, and (e)
the award is not binding or has been set aside. The
grounds in article V(2) can be examined ex offcio,
and therefore can be examined even if the request
for enforcement is unopposed.? They are: (a) the
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municipal
law where they are more favourable
to recognition. The Convention on the Settlement

of Investment Disputes Between States and the

Nationals of Other States is an example of such an
instrument, as it provides for automatic recognition
and enforcement of awards from the International
Center for the Settlement of Investment Disputes.
This pro-enforcement bias has been reflected in the
courts' application of the New York Convention.
Indeed, cases in which enforcement has been
refused have been quite rare, representing roughly
ten percent of the cases reported in the Yearbook

Commercial Arbitration, which compiles New
York Convention decisions.

10

While parties to arbitration agreements are
generally expected to comply with any award
rendered by the arbitral tribunal, there may be valid
grounds to resist enforcement. Yet, the outlook
appears to be bleak for any party seeking to resist
enforcement of a prejudicial award. Enforcement
can, however, successfully be challenged in certain
cases, and parties must be cognizant of a number
of issues in order to maximize their chances of
success in this respect. This article identifies and
elaborates on certain of these key issues. We wil
first briefly deal with the formal and procedural
requirements for seeking enforcement, which can
at times provide fertile ground for resisting an
award. We wil then explore the risk a party runs
of losing or waiving the already limited grounds
they can invoke for challenging enforcement,
and what parties can do to prevent that risk from
materializing. Lastly, we wil provide some
examples of grounds for challenging enforcement
which have been successful in the relatively rare
cases in which enforcement has been refused by a
court.
It is generally accepted that the multinational
instrument that is the New York Convention

should be applied in a uniform manner. While
no signatory state is bound by the case law of
another signatory state, courts should not apply

the Convention without taking note of what other
courts have decided in similar circumstances. i i
Parties wishing to enforce or resist enforcement
of an award are therefore well advised to search
for New York Convention precedents in other
jurisdictions that might support their case.

2. Limitations on the Scope
of the New York Convention
It is useful to recall that the Convention is
applicable only to arbitral awards, and therefore
is not applicable to procedural orders and
decisions on interim measures, or decisions
rendered by bodies other than arbitral tribunals.
The Convention does not define what constitutes
an award. Essentially, what is relevant to such
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a determination is the content of the decision,
not the terms that are used to designate it. 12 Two

requirements must be met in order for a decision
to qualify as an award: (1) the decision must
have been rendered by an arbitral tribunal, ie a
private body, offering suffcient guarantees of
independence and impartiality, and (2) it must
decide on a legal dispute between the parties in a
final and binding manner.13 The decision need not,
however, be a final award on the entire dispute.
Preliminary awards are also enforceable.

14

Many States, including China, Indonesia,
Malaysia, Korea and Japan, reserve the application
of the Convention to awards made in other
Contracting States. The reciprocity requirement is
explicitly reserved in Article 1(3).

3. Formal and Procedural Requirements
for Seeking Enforcement
While the burden of proving that one of the
grounds in article V(1) is applicable in a given case
falls on the party challenging the enforcement of
an award, it is first incumbent on the party seeking
enforcement to ensure that certain formal and
procedural requirements are satisfied. First, the
party seeking enforcement must produce to the
court the duly authenticated original award and the
original arbitration agreement, or a duly certified
copy of those documents. IS What law governs

I LEGALDm
authentication or certification is not specified
by the Convention, although it appears that if
the authentication or certification is valid either
pursuant to the law at the place of arbitration or
the law at the place of enforcement, it wil be
considered as valid by the court. 16 Indeed, such an
approach is consistent with "the purpose of
Article iv to ease as much as possible the
conditions to be fulfilled by the pary seeking
enforcement.,,17 Where the language of either the

award or the arbitration clause is not an official
language of the country in which enforcement is
sought, a certified translation or a translation by a
18 These

the basis that the arbitration clause on which it was
based did not bind the defendant. 21 In a third such

case, a German court refused enforcement because
the applicant had failed to show that the parties
had concluded a valid arbitration agreement.22
The court found that if the party applying for
enforcement does not prove there is an arbitration
agreement that satisfies the requirements of article
II(2) of the Convention, "the further question
whether there is one of the grounds for refusal of
art. V(1) is not dealt with.',2 These cases could
suggest an uneasy co-existence between articles
iv and V(1)(a) of the Convention, and it has been

requirements are the only conditions which must
be fulfilled pursuant to the New York Convention

argued that they "may lead to the mistaken belief
that a petitioner must not o~ly submit the original
arbitration agreement or a certified copy thereof,

by the party seeking enforcement,19 and thereafter

but also prove that the agreement is valid.,,24

the onus shifts to the opposing party.

Ambiguities in the operative part of the
award may also prove to be a source of problems
for a winning party to secure enforcement. Indeed,
in many jurisdictions, enforcement courts request
that the operative part of an arbitral award set out
clearly the specific acts that the award debtor is
ordered to perform or refrain from for the award to
be enforceable.25 Declaratory relief granted in the

sworn translator must also be produced.

A number of court decisions applying the New
York Convention have relied on the requirements
of article iv to refuse enforcement. These include
a 2005 decision of the Spanish Supreme Court
refusing to enforce an award that had been
rendered in London on the basis that the party
seeking enforcement had failed to supply a valid
arbitration agreement as it was required to do under
article IV(l)(b) of the New York Convention.2D In
a recent decision of the Swiss Federal Supreme
Court, enforcement of an award was refused on

award may thus pose problems.26

The party seeking enforcement must also be
careful to respect time limits for enforcement of
arbitral awards. As the New York Convention is
silent on the question, these periods of limitation
are governed by domestic law and vary greatly
from country to country. For example, the time
limit imposed under the US Federal Arbitration Act
is three years from when the award is made.2? In
England, enforcement of an award becomes timebarred six years after the refusal of the debtor to
honour it,28 while in Switzerland, the period appears

to be ten years.29 In China, the time limit is much
shorter. It used to be one year from the date of the
award if at least one of the parties was a natural
person, and only six months if neither party was a
natural person. With the recent amendment of the
Civil Procedural Law, the time limit was extended
to two years for both individual persons and legal
3D Depending on the jurisdiction, winning
entities.

parties must therefore act rapidly once an award is
issued in order to avoid the expiration of the statute
of limitations, and losing parties should always be
mindful of the potential argument that an action in
enforcement is time-barred.

4. Can a Party Lose Grounds on which the

Enforcement of an Award Can Be Challenged?
A party must be mindful that its conduct throughout
the proceedings and after the issuance of the award

in the place of arbitration may affect its ability
to subsequently enforce or resist enforcement of
the award. First, the manner in which it couches
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its relief sought wil be reflected in the arbitral
award. The relief sought should therefore
be drafted carefully. Ambiguities may entail
diffculties in enforcing an award. Second, while
the jurisprudence on the question is by no means
unanimous, courts in a number of jurisdictions
have ruled that parties contesting the enforcement
of an award are precluded from invoking grounds
set out in the New York Convention as a result
of their prior conduct. Although the New York
Convention does not deal expressly with the
prohibition of contradictory conduct, such a
prohibition is considered to be inherent in the
Convention as a result of the principle of good
faith, and because contradictory conduct "would
violate the goal and purpose of the Convention,
that is, the summary procedure to expedite the
recognition and enforcement of the arbitration
process.,,31

Depending on the jurisdiction, a party runs
the risk of waiving or otherwise losing a ground
for contesting enforcement, or may even be
estopped from contesting enforcement altogether,
in three different situations: (i) if it does not
raise the ground during the arbitration itself, (ii)
if the award is not challenged in the place of
arbitration, or (iii) if the ground was raised but
proved unsuccessful in annulment or enforcement
proceedings elsewhere.

(i) Failure to raise the groundfor challenging
enforcement during the arbitration itself
The situations contemplated in a number of the

violation of good faith, the formal invalidity of
the arbitration agreement is raised (by a party
which has) participated in the arbitration without
raising any objection, this objection is not to be
examined.,,33 Although the doctrine of estoppel is
not explicitly set out in the New York Convention,
the court ruled that "(i)t appears from the
interpretation of (article I1) that the prohibition of
contradictory behaviour is a legal principle implied
in the Convention.,,34 In another more recent

German case, the party resisting enforcement
on the basis of the invalidity of the arbitration
agreement had itself initiated the arbitration
proceedings, prompting the court to find that it was
estopped from raising the ground.3s The case law
therefore shows that parties must be careful to raise
any concerns they may have with respect to the
validity of the arbitration clause in the arbitration
proceedings themselves.

The warning also extends to the other grounds
identified above. In an enforcement proceeding
in Singapore, for example, a judge rejected the
argument that the award was not in accordance
with proper arbitral procedure when it was made
by a party which had refused to participate in the
arbitration and against which a default award had
been issued as a result. Although the judge in the
case also relied on other considerations to reject the
argument, he noted:

could already be objected to during the arbitration
proceedings themselves. These include invalidity
of the arbitration agreement, breach of due
process (if, of course, the prejudiced party had
the opportunity to take part in the proceedings
notwithstanding the breach), improper composition

every opportunity by the Commission to
present their case in reply to the claim. They

of the arbitral tribunal, and failure of the arbitral

conducted.36

came to the same conclusion in the K Trading Co
v Bayerische Motoren Werke AG case, in which
BMW argued that the signatory of the arbitration
agreement did not have the power to conclude
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The defendants ... themselves were given

improper.32 The Higher Court of Appeal of Bavaria
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court set out a general principle that "( w )here, in

grounds provided for in the New York Convention

procedure to conform to the parties' agreement.
With this in mind, courts have precluded parties
who failed to raise objections during the arbitration
itself from raising them for the first time during
enforcement proceedings, relying on the doctrine
of estoppel or its equivalent.
A Hong Kong court, for example, applied the
doctrine of estoppel against a party invoking the
invalidity of the arbitration agreement because
it failed to contest the jurisdiction of the tribunal
during the arbitration even though it was aware
that the constitution of the tribunal may have been

ID

an agreement on its behalf, even though it failed
to raise an objection during the arbitration. The

chose deliberately to reject that opportunity.

It appeared to me that having chosen not to
attend they had very little right to criticise
the way in which the arbitration had been

In the above-mentioned K Trading Co v
Bayerische Motoren Werke AG case, the court also
rejected the argument that the arbitral tribunal had
exceeded the time limit for rendering its award
on the basis that the procedural defect could have
been, but was not, raised during the arbitration
itself.3?

Timely objections during the arbitration
itself may therefore be considered a sine qua
non condition for subsequently raising certain
of the New York Convention grounds to resist
enforcement. Courts in many jurisdictions wil
not accept a party waiting until enforcement of
a prejudicial award is sought to raise arguments
which could already be identified and addressed at
an earlier stage.

,J
'ì

J
~

ILEGALDB
(ii) Failure to challenge the award at the place of
arbitration
As was set out above, annulment of an arbitral
award cannot be sought in a jurisdiction other than
the place of arbitration. The decision of whether to
challenge the award at the place of arbitration may
however affect a party's ability to successfully
resist enforcement in secondary jurisdictions. In
Germany, jurisprudence has gone so far as to hold
that the grounds in the New York Convention

for resisting enforcement may only be invoked
if the award can stil he challenged at the seat of
arbitration and if there is "at least a likelihood
of success on the merits".38 In a case involving
an award issued in Taiwan, a German court did
however note that the jurisprudence to that effect
was controversiaL. Ultimately, however, the court's
ruling was equally unfavourable to parties seeking
to resist enforcement. Indeed, the court held that
the statutory rule, applying to domestic awards,
that courts may not refuse to enforce an award if
the party resisting enforcement has failed to seek
to have the award set aside in a timely fashion, is
also applicable to international awards governed
by the New York Convention.39 As the losing
party had failed to petition a Taiwanese court to
annul the award within the thirty day time limit
imposed by Taiwanese law, its enforcement could
not be challenged. In a recent case, however, the
German Supreme Court ruled that the mere fact
that a party resisting enforcement of an award did
not challenge an award in the country where it
was rendered is not tantamount to contradictory
behaviour. The court acknowledged that there may
be legitimate reasons not to seek the annulment
of the award, and ruled that the setting aside of
an award and the request for enforcement are two
different causes.40

Even partial awards on jurisdiction may
have to be challenged at the seat of arbitration in
order to avoid being estopped from challenging
the enforcement of the subsequent award on
the merits. In a 2005 case in which a party had
contested the jurisdiction of the tribunal in the
arbitration proceedings but had not challenged the
arbitral tribunal's unfavourable interim award on
jurisdiction, the Hamm Court of Appeal ruled that
the party was estopped from resisting enforcement
on the basis of the invalidity of the arbitration
agreement.41
If the jurisdiction
where enforcement is likely
to take place requires that awards be challenged in
the country where they were rendered, a party that

considers resisting the enforcement may therefore

have to seek annulment in order not to forfeit its
chances to oppose enforcement.

Ongoing annulment proceedings before
the competent court are not a ground to refuse

enforcement. Under the Convention, the
enforcement courts may but are not obliged to
suspend enforcement proceedings until a decision
on annulment is issued.42

(iii) Grounds already raised unsuccessfully in
annulment or enforcement proceedings elsewhere
The situations set out above highlight how the
conduct of a party during and after the arbitration
proceedings can have an impact on its ability
to resist enforcement of an award; however,
other considerations beyond its control may also
prejudice that ability. Indeed, courts in a number
of jurisdictions have ruled that a pary is estopped
from relying on grounds for resisting enforcement
if those grounds have already been unsuccessfully
relied on in annulment or enforcement proceedings
elsewhere.
For example, a Singapore court ruled that a
party resisting enforcement should not be given
"two bites at the cherry" by being permtted to

contest the enforcement of an award on the same
grounds that were rejected by a court at the place of
arbitration in annulment proceedings.43 In that case,
the losing party had sought unsuccessfully to have
the award set aside before the Chinese courts, and
then relied on the same grounds in the enforcement
proceedings in Singapore.44 An Indian court
came to the same conclusion in the International
Investor KSCSC v Sanghi Polyesters case, holding
that grounds unsuccessfully raised in annulment

proceedings in England were to be considered res
judicata.4s
Parties may also be estopped not only from
invoking grounds which proved unsuccessful in
annulment proceedings, but also from invoking
grounds unsuccessfully raised in enforcement
proceedings elsewhere. A 2003 Hong Kong
judgment is a good ilustration of this: in that case,
the winning party had already had the award, which
was issued in Switzerland, enforced by a US court
before it sought enforcement in Hong Kong. With
respect to the New York Convention grounds which
had been argued unsuccessfully by the losing party
in the US court, the Hong Kong court applied the
doctrine of issue estoppel. After considering that
the conditions for the application of issue estoppel
were met in the circumstances,46 it found that the
losing party was estopped from raising them again
and granted enforcement of the award.
While courts have found parties to be estopped
from invoking previously unsuccessful grounds
contained in article V(L) of the New York
Convention, it is questionable whether parties
would be similarly estopped with respect to grounds
contained in article V(2). Indeed, the latter grounds,
which include arbitrability under the law of the
country in which enforcement is sought, as well as
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public policy of that country, are distinct in that
they rely on the law at the place of enforcement.
A determination of a court in another jurisdiction
would therefore have little or no relevance given
that the issues to be considered may be completely
different.47 Another reason why parties would be

unlikely to be estopped in raising those grounds
is that a court in enforcement proceedings may
invoke them ex offcio.
Although the approach of different courts wil
vary on this issue, it is important for a party to an
arbitration to maximize its chances of enforcement
in all jurisdictions. Indeed, depending on the
nature of the case, it may be difficult to predict
where the winning party wil enforce an award
in its favour. A party must therefore think ahead,
from the beginning of the proceedings, and be
cognizant of the potential pit-falls described above
so as to protect the already limited grounds it has
at its disposal to challenge enforcement.
5. Examples of Grounds on which

Enforcement was Successfully Resisted
As noted above, the pro-enforcement bias of
the New York Convention entails that refusals
on the part of courts to enforce awards are
rare. However, the Convention is not a basis to
simply rubberstamp foreign awards, and courts
do occasionally refuse to enforce awards. This
section sets out a few examples of such decisions,
and in particular explores the public policy
ground, which is often invoked by parties resisting
enforcement.
A first example is a German case in which,
pursuant to article V(1)(a) of the Convention,
the court refused enforcement of an award on
the grounds that the arbitration agreement was
invalid under Chinese law, the law of the seat of
arbitration, as had previously been determined
by a Chinese court.48 Applying the due process
ground in article V(l)(b), the Hong Kong High
Court in the Paklito Investment Ltd v Klöckner
East Asia Ltd case refused to enforce a Chinese
award rendered under the auspices of the China
International Economic and Trade Arbitration
Commission (CIETAC) on the grounds that a pary

had not been given an opportunity to comment
on the reports of a tribunal-appointed expert.49

Another example of a refusal based on article V(l)
(b) is that of a German court in a case in which
the respondent's participation in the proceedings
was limited to nominating an arbitrator and
submitting documents on the contract in dispute.
The respondent was not informed of the arguments
presented by the claimant, and the court concluded
that merely being given the opportunity to give
its view "without knowing the arguments of the
opponent, is not sufficient for due process '" ."so

m
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It appears that the excess of jurisdiction ground
in article V(l)(c) has only very rarely provided a
basis for refusal of enforcement.S! One of those rare
cases to invoke it is a Hong Kong decision in which
the Court of Appeal refused enforcement ruling
that the "arbitrators made their purported awards
in excess of jurisdiction and such awards should
not be enforced here. "S2 On the basis of article
V(l)(d), which permts refusal of enforcement
where there is an irregularity in the composition
of the arbitral tribunal or in the arbitral procedure,
an award that had been rendered by a truncated

tribunal was refused enforcement in Germany.

¡
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Contrary to the applicable procedural rules, only

two of the three arbitrators had participated in the
issuance of the award.s3 Interestingly, the award in
that case had been set aside in the country where it
had been rendered (Belarus). The German courts
did not, however, consider that such annulment
was a mandatory ground to refuse its enforcement
abroad.s4 Nevertheless, article V(l)(e) provides
that enforcement of an award which has been set
aside at the place of arbitration can be refused. An
example of a case refusing enforcement on that
ground is the US Court of Appeals for the District
of Columbia decision in Termorio v Electranta, a
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case dealing with an award that had been rendered
and subsequently annulled in Colombia.

ss The

court ruled that because "the arbitration award was
lawfully nullified ... (and) there is nothing in the
record here indicating that the proceedings before
the (Colombian court) were tainted ..., appellants
have no cause of action in the United States to seek
enforcement of the award... . "S6

The public policy ground contained in article
V(2) of the New York Convention can in some
circumstances provide a basis on which to resist
enforcement of an arbitral award. The chances of
success in invoking public policy wil, however,
depend very much on the jurisdiction in which
it is raised. Indeed, France, for example, takes a
very narrow view of public policy, which is well
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demonstrated by the Cour dappel de Paris's

decision in the well known SNF SAS v Cytec
Industries BV case.S7 In its decision granting
enforcement of an award rendered in Belgium,
the Court of Appeal ruled that enforcement would
only be refused on public policy grounds if the

J

I

,

violation was "flagrant, actual, and concrete. "S8

A Hong Kong court took an equally restrictive
stance:

~

I

(to refuse enforcement of a Convention
award) the award must be so fundamentally
offensive to that jurisdiction's notions
of justice that, despite it being a party to

the Convention, it cannot reasonably be
expected to overlook the objection.59
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Public policy has nevertheless successfully
been relied on to resist enforcement in a number
of cases in many jurisdictions. For example, an
Indian court refused to enforce an award on the
grounds that it rejected an Indian pary's plea
offorce majeure despite the fact that the party's
performance was rendered ilegal by an Indian
Government directive.60 In another example, a

German court determined that German public
policy was violated by the fact that a party in an
arbitration had not been given the opportunity to
examine a document submitted to the arbitrator by
its opponent, and therefore refused enforcement.61

In some cases, the way courts use the public policy
ground to refuse enforcement of awards can appear
questionable.62 For example, in a recent decision,
a court in the Philippines refused to enforce an
award rendered in Singapore after it concluded
that it violated Philippine public policy because,
among other things, it awarded attorney fees and
failed to apply Philppine law as was required by
the contract. Such decisions are, however, "few
and far between.,,63

By and large, though, public policy is quite
loophole to escape enforcement as it
should be construed restrictively by the courts
and only prevent enforcement in extraordinary

a small

circumstances.64 Fraud, for instance, could

constitute such an extraordinary circumstance. A
French court concluded that the dispositions of an
the parties' fraudulent
award affected by one of
submission of an erroneous expense report to the
tribunal were "contrary to French international

public policy".6s Although it was in an annulment
and not an enforcement proceeding, the French
courts would arguably have applied the same
reasoning in an enforcement case. If, however, a
pary could have raised a fraud allegation in the
arbitration but failed to do so, it may be prevented
form resisting enforcement, or even from adducing
evidence for the alleged fraud in the enforcement
proceedings.66

A party that does not wish to pay an award
but has a claim, or has acquired a claim in the
meantime, against the winning party, may also
try to set off its claim from the amounts awarded
against it in the arbitral award. The admissibility
and prerequisites for such a set off wil vary
depending on the jurisdiction.67

6. Conclusion
In conclusion, paries intending on resisting the
enforcement of an award wil generally face an
uphil battle. Whether resisting enforcement wil
prove to be successful wil depend on the grounds
that are invoked, as well as on the jurisdiction in
which it is sought. Parties must also be cognizant
that their conduct throughout the proceedings
and after the issuance of the award in the place of
arbitration may affect their abilty to subsequently
resist enforcement of an award. Often, a more
practical approach may be to try to reach a postaward settlement, which may be interesting to
the winning party as it does not have to engage in
costly and lengthy enforcement proceedings with
an uncertain outcome.
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