





DECISION BY THE GENEVA COURT
OF FIRST INSTANCE
RENDERED ON 2 MAY 2005 IN CASE
C/1043/2005-15SP

Subject Matter:
Anti-arbitration injunction
Finding:

Anti-arbitration injunctions are incompatible with the Kompetenz-
Kompetenz principle, a general principle of international arbitration. Swiss
Courts do not issue anti-arbitration injunctions nor enforce foreign anti-
arbitration injunctions.

Parties:
Claimant: Air (PTY) Ltd
Respondent: 1. International Air Transport Association (IATA)

2.C.SA

Place of Court Proceedings:

Geneva, Switzerland

Applicable Law:

Swiss law

The Decision

République et Canton de Genéve, Tribunal de premiére instance.
Ordonnance du 2 mai 2005, réf. C/1043/2005-15SP, Air (PTY) Ltd.
contre International Air Transport Association (IATA) and C. SA en
liquidation. Siégeant: David Robert, président, et Xenia Minder,
greffier.

Vu la requéte déposée le 21 janvier 2005 au greffe du Tribunal de
premiére instance [...] au nom de Air (PTY) Ltd. et T. HOLDINGS Ltd. a
Pencontre de INTERNATIONAL AIR TRANSPORT ASSOCIATION
et de C. SA, en Liquidation, représentée par son curateur |[...].

Vules pieces produites.
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Vu l'audience du 25 avril 2005.

Vu les notes de plaidoiries et les pieces déposées par chacune des citées.

EN FAIT

1. DINTERNATIONAL AIR TRANSPORT ASSOCIATION (ci-
apres : IATA) est une société de droit canadien active dans le domaine du
transport international aérien et qui dispose d’un siege subsidiaire a Geneve.
Elle organise en outre larbitrage de litiges afférant a ce domaine. Le
reglement d’arbitrage (ci-aprés : RA) qu’elle a édicté stipule, en son art. 10,
que le tribunal arbitral est seul habilité a juger de sa compétence.

2. Le 9 mars 1998, C. SA, société anonyme de droit [...], et X. Ltd.,
société de droit [...] (devenue T. Holdings Ltd. — ci-apres : T., représentée
par AIR (PTY) Ltd. —ci-aprés: AIR), ont conclu un contrat de sous-
location, soumis au droit [...] dont lart. 17(k) stipule que les parties
s’engagent irrévocablement et inconditionnellement a soumettre tout litige
en relation avec le contrat a Parbitrage IATA.

3. Le 26 mars 1998, C. SA et T. ont conclu un contrat de maintenance et
de fourniture d’équipage, également soumis au droit [namibien], dont lart.
14 est libellé comme suit :

«14.1 Si 'une des parties estime qu’un litige valable est né en relation
avec cet accord (...), elle devra immédiatement en informer 'autre
par écrit. Cette derniere, dans un délai de 20 jours ouvrables deés
réception de cet avis, devra décider d’une date et d’une heure pour
une réunion avec lautre partie dans le but de résoudre le litige. En
I'absence d’arrangement dans les 7 jours suivant cette réunion, le
litige devra étre soumis a Darbitrage en conformité avec les
procédures d’arbitrage IATA.

14.2  Les dispositions de cette clause continueront a lier les parties
nonobstant toute résiliation ou annulation du présent accord.

14.3  Les dispositions de cette clause 14 n’empécheront aucune partie
d’obtenir des interdictions ou des déclarations d’une juridiction
étatique compétente. »

4. Le 28 juillet 1998, X. a été nommé liquidateur de C. SA, EN LIQU

5. Par requéte du 13 mai 2001, X a sollicité de 'TATA I'ouverture d’'une
procédure arbitrale.

6. Le 27 juillet 2001, X a déclaré admettre la compétence des tribunaux
[namibiens| pour tout litige, de quelque nature qu’il soit.
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7. Le 1eraout, T. et AIR ont initié une procédure devant la High Court de
[Namibie] (ci-apres : High Court) tendant au prononcé de linvalidité des
clauses arbitrales contenues dans les deux contrats précités.

8. Parallelement, T. et AIR ont saisi, le 9 aotut 2001, la High Court d’une
requéte visant a suspendre la procédure arbitrale initiée par X. jusqu’a droit
jugé sur le fond des différents litiges les opposant a C. en particulier le litige
relatif a la validité de la clause compromissoire.

9. Les parties ont tenté de trouver un accord pour un arbitrage qui
inclurait tous leurs litiges. Dans ce cadre, X. par courrier du 25 septembre
2001 a informé T. et AIR qu’il acceptait que Iarbitrage IATA soit reporté
sine die compte, précisant qu'en l'absence d’accord, cet arbitrage
continuerait a étre suspendu jusqu’a droit jugé par la High Court de
[Namibie] sur la demande du 9 aout 2001.

10. Les parties n’ont pas trouvé d’accord.

11. Le 17 avril 2002, X. a retiré sa requéte d’arbitrage du 13 mai 2001.
Simultanément, il a adressé a 'ITATA une nouvelle requéte d’arbitrage,
pratiquement identique a la premiere.

12. Le 20 juin 2002, T. et AIR ont déposé devant la High Court de
[Namibie] une nouvelle requéte visant a obtenir la suspension de la seconde
procédure d’arbitrage initiée par X. jusqu’a droit jugé au fond.

13. En juillet 2002, les parties ont requis la suspension des procédures
arbitrale IATA et judiciaires [namibiennes| dans le but d’aboutir a une
transaction.

14. Le 15 avril 2004, X., sous la plume de ses avocats |[...], a informé
I'IATA et [...], conseil des requérantes, qu’il renongait au for [namibien| au
motif quil lui était impossible de se défendre devant la justice [namibienne]
en raison de menaces proférées a son encontre s’il se rendait en [Namibie].
En conséquence, il a sollicité la reprise de la procédure d’arbitrage IATA.

15. Par ordonnance du 10 mai 2004, la High Court, donnant suite a la
requéte du 20 juin 2002 de T. et AIR, a ordonné la suspension de la
procédure arbitrale jusqu’a droit jugé sur le fond des procédures principales.

16. Par courrier du 14 juin 2004 dont copie a été adressée a X, 'IATA a
indiqué a T. et AIR qu’elle ne s’estimait par liée par 'ordonnance [...] du
10 mai 2004 des lors qu’elle n’était pas partie a la procédure et que la High
Court ne bénéficiait pas d’une compétence extraterritoriale. Toutefois, elle a
estimé que la question de la validité de la clause arbitrale devait d’abord étre
tranchée par les juridictions [namibiennes] puisque les contrats étaient
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soumis au droit [namibien]|, que les parties avaient consenti a régler leurs
différends devant ces tribunaux et que ceux-ci étaient appelés a rendre leur
décision en juillet 2004. En conséquence, 'TATA a fixé un délai au 31 aoit
2004 a T. et AIR pour déposer leur réponse a la requéte d’arbitrage.

17. X. a informé 'TATA le 23 juin 2004 que les tribunaux [namibiens] ne
rendraient pas leur décision dans un futur proche, Iinvitant ainsi a fixer un
délai a T. et AIR pour qu’elles répondent a la demande d’arbitrage.

18. T. et AIR ont accusé X. d’étre responsable du retard accumulé dans la
procédure [namibienne| et ont prié 'IATA de procéder conformément a
lordonnance de la High Court du 10 mai 2004. Elles ne se sont pas
déterminées sur la requéte d’arbitrage dans le délai imparti a cet effet par
I'TATA.

19. Le 29 septembre 2004, X. a communiqué a PIATA la désignation de
son arbitre.

20. Le 17 décembre 2004, 'TATA a décidé de continuer la procédure de
constitution du tribunal arbitral et fixé un délai au 21 janvier 2005 a T. et
AIR pour qu’elles nomment leur arbitre. Sur requéte de ces derniéres, ce
délai a été reporté au 11 février 2005.

21. Par requéte du 21 janvier 2005, T. et AIR ont conclu a ce qu’il soit
fait interdiction, sous la menace des peines prévues a I'art. 292 CP :

a) a'TATA :
aa) d’ouvrir la procédure arbitrale requise a leur encontre par X.
curateur de C.
ab) d’ouvrir une quelconque autre future procédure arbitrale qui
pourrait étre essentiellement basée sur les mémes faits

b)aX:
ba) d’effectuer un quelconque acte dans le cadre de la procédure
actuellement introduite
bb) d’introduire une quelconque future procédure arbitrale qui pourrait
étre essentiellement basée sur les mémes faits

Alternativement

a) Suspendre la procédure arbitrale requise par X. a I'encontre de AIR et
T. jusqu’a droit jugé sur I'action déposée en [...] par les requérantes.

b) Faire interdiction a 'IATA d’ouvrir une quelconque autre future
procédure arbitrale qui pourrait étre essentiellement basée sur les
mémes faits.

¢) Faire interdiction a X d’effectuer un quelconque acte dans le cadre de
la procédure actuellement introduite.
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d) Faire interdiction a X d’introduire une quelconque future procédure
arbitrale qui pourrait étre essentiellement basée sur les mémes faits.

22. Fondant la compétence du Tribunal de céans sur I’art. 10 LDIP, les
requérantes, qui ont fourni a lappui de leur requéte des pieces ne
comprenant pas les contrats conclus avec C., ont soutenu que I'ouverture
de la procédure arbitrale violait « d’une facon crasse » 'ordonnance du 10
mai 2004 de la High Court et les exposait a un dommage difficilement
réparable dans la mesure ou elles devraient s’acquitter « d’énormes frais
d’avocats et d’avances de frais ».

23. Par courtier du 4 mars 2005, informée par les requérantes du dépot
de leur requéte précitée, 'TATA a décidé de poursuivre la procédure de
constitution d’un tribunal arbitral, accordant a ces dernieres un ultime délai
au 21 mars 2005 pour la désignation de leur arbitre.

24. Le 18 mars 2005, les requérantes ont nommé leur atbitre, en
réservant tous leurs droits.

25. Le 13 avril 2005, les deux arbitres nommés par les parties ont choisi
leur président.

26. Lors de l'audience du 25 avril 2005, les requérantes on persisté dans
leurs conclusions.

27. C. a conclu a lirrecevabilité de la requéte, subsidiairement a son rejet.

Lart. 10 LDIP correspondant a Part. 24 des Conventions de Bruxelles
(ci-apres : CBrux) et de Lugano (ci-apres: CL), la mesure sollicitée, qui
constituait une anti-suit injunction, ne répondait pas a la définition des
mesures provisoires puisqu’elle ne tendait pas a la sauvegarde d’un droit
mais a Pexécution d’une clause de compétence juridictionelle.

28. I’IATA, quant a elle, a conclu au rejet de la requéte.

29. L’argumentation des citées, similaire s’agissant de leurs conclusions
en rejet de la requéte, se résume comme suit :

La mesure sollicitée ne préfigurait pas la décision qui pourrait étre rendue
au fond mais, au contraire 'empéchait, compte tenu du principe de
« compétence-compétence » prévalant en matiere arbitrale, reconnu en
Suisse et au niveau international (art. 10 RA de 'TATA ; art. 186 LDIP, art.
II § 3 Convention pour la reconnaissance et 'exécution des sentences
arbitrales (ci-apres: CV de New York) et 7 LDIP). Or, Pexistence d’une
clause compromissoire était, en 'occurrence, manifeste. L’ordonnance [...]
du 14 mai 2004 ne pouvait par ailleurs faire 'objet d’'une exequatur en
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Suisse puisqu’elle constituait une mesure provisionnelle. Enfin, il n’y avait ni
urgence ni dommage irréparable, C. affirmant que le nombre de procédures
diligentées par les requérantes attestait qu’elles étaient prétes «a tous les
sacrifices », en particulier financiers, pour se soustraire a la clause arbitrale et
I'TATA rappelant, pour sa part, qu’il incombait a X. d’effectuer 'avance de
frais, d’'un montant modeste (US$ 2'000.-), et que la procédure arbitrale
prévoyait la condamnation aux dépens de la partie qui succombait.
L’urgence avait été créée par les requérantes elles-mémes puisque si elles
n’avaient pas fait obstruction a la constitution du tribunal arbitral, ce dernier
aurait déja pu statuer sur sa compétence.

30. Dans leur réponse, les requérantes ont répliqué que la LDIP, et le
principe de «compétence-compétence » qu’elle consacrait, n’était pas
applicable, le siege du tribunal arbitral n’étant pas encore fixé. Affirmant
que ce siege serait vraisemblablement en [...], vu la nationalité [...] des
arbitres nommdés, les requérantes ont invoqué 'art. 3 de Arbitration Act de
ce pays, disposition consacrant ce qu’elles ont qualifié étre un « pouvoir de
tutelle » de lautorité étatique sur les tribunaux arbitraux. Les requérantes
ont relevé a ce propos que le droit [...], tout comme le droit [...] et de
nombreux droits d’origine anglo-saxonne, ignoraient le principe de la
« compétence-compétence ».  Ainsi le juge suisse des mesures
provisionnelles, en donnant suite a la requéte, se limiterait-il, d’une part, a
donner effet a l'ordonnance du 14 mai 2004 [...] et, d’autre part, a
préfigurer la décision étatique [...] qui sera rendue au fond quant a la
validité de la clause compromissoire.

Les requérantes ont par ailleurs soulighé que méme victorieuses devant le
tribunal arbitral IATA, elles garderaient a leur charge leurs frais d’avocats
(art. 30 al. 3 RA TIATA). Elles se sont également interrogées sur la capacité
financiere de C. de pouvoir fournir I'avance de frais qui serait requise.

EN DROIT

A. L’arbitrage étant certes exclu du champ d’application de la CL (art. 1
al. 2 ch. 4) mais la présente procédure visant a interdire la constitution du
tribunal arbitral, alternativement a ordonner la suspension de ses activités,
se pose la question de savoir si la compétence du Tribunal, que les
requérantes fondent sur Iart. 10 LDIP, ne devrait en réalité pas découler de
lart. 24 CL (Donzallaz, La Convention de Lugano du 16 septembre 1988, Volume
I, Berne 1996, n° 985ss), étant rappelé que les citées ont chacune leur siége
dans des Etats contractants. Quoiqu’il en soit, il n’apparait pas décisif de
trancher cette question compte tenu de la similarité de ces dispositions
(Dutoit, Commentaire de la Loi fédérale du 18 décembre 1987, Bale 2001, ad 10
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LDIP n° 6), qui, toutes deux, conférent au juge le pouvoir d’ordonner des
mesures provisoires mémes s’il n’est pas compétent pour connaitre du fond.
A cet égard, I'appartenance ou non de la mesure requise a la notion de
« mesures provisoires » est sans pertinence s’agissant de I'examen de la
compétence, de sorte que I'exception d’irrecevabilité soulevée par C. doit
étre rejetée.

B. II est admis que le juge des mesures provisoires, s’agissant des
questions procédurales, applique la /ex fori, tandis que pour les questions de
droit de fond, bien qu’il faille se montrer prudent et réserver certains cas, il
appliquera, en principe, la /ex causae,, sans qu’il soit toutefois possible de
tracer clairement, de maniere générale, la frontiére entre ces deux domaines
(Bucher, Droit International privé, 2¢ éd., Helbing & Lichtenhahn 2004, n°
187 ; Knoepfler/Schweizer/Othenin-Girard, Droit international privé suisse, 3¢
éd. Staempfli, 2005, n° 468). Le juge suisse des mesutres provisionnelles
peut ainsi étre appelé a rendre une ordonnance en vertu d’un droit étranger.
Encore faut-il que la pattie requérante lui fournisse le contenu de ce droit
étranger qui lui permette de trancher. A défaut, et s’il est a prévoir que des
recherches a ce sujet seront trop longues, le juge appliquera le droit suisse
vu le caractére rapide de la procédure (ACJC/223/2004 du 26.02.04 rendu
dans la cause C/9538/03).

C. Les requérantes fondent leur requéte sur I'art. 324 al. 2 let ¢ et d LPC
aux termes duquel «le juge peut autoriser toute autre mesure justifiée par
les circonstances et 'urgence destinée notamment a protéger le requérant
d’un dommage difficile a réparer et/ou éviter qu’une partie ou un tiers ne
rende vaine 'exécution d’un jugement ». Dans une argumentation juridique
pour le moins succincte, elles affirment que «'ouverture de la procédure
arbitrale viole d’une facon crasse 'ordonnance de la High Court of [...], que
cette violation entraine et entrainera pour elles des dommages difficilement
réparables, notamment d’énormes frais d’avocats et d’avance de frais,
qu’aucune autre mesure adaptée aux circonstances de I'espece ne permet de
protéger leurs intéréts et qu’il n’existe aucun autre moyen pour elles de faire
respecter par 'TATA et X. Pordonnance précitée ».

En Pespece, les mesures requises visent a empécher la constitution du
tribunal arbitral, entre-temps intervenue, et, alternativement, a ce que ce
dernier ne statue sur sa compétence. Ce faisant, les requérantes concluent
au prononcé, par le Tribunal de céans, statuant sur mesures provisionnelles,
d™ane anti-suit injunction, institution connue des systemes de common law, soit
une mesure par laquelle un juge étatique interdit a un plaideur d’initier ou de
poursuivre une procédure devant une juridiction étrangere (Clavel, Anti-suit
injunctions et arbitrage, Revue de Patbitrage 2001, p. 673), en occurrence un
tribunal arbitral. De telles anti-suit injunctions ne heurtent pas les principes du
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droit international public, puisqu’elles ne méconnaissent pas la souveraineté
des Etats. En revanche, leur régularité au regard des principes qui régissent
Parbitrage est plus douteuse puisqu’elles contredisent l'effet négatif du
principe de « compétence-compétence » en vertu duquel les juridictions
étatiques ne peuvent se prononcer sur la compétence d’un arbitre ou d’un
tribunal arbitral qu’apres que les arbitres ont déja statué sur leur propre
compétence. S’il est exact que cet effet négatif du principe de compétence-
compétence ne jouit pas d’une reconnaissance aussi large que son effet
positif, la CV de New York ne paraissant pas le consacrer (art. 1I § 3), il
n’en demeure pas moins que la doctrine affirme que 'usage d’une anti-suit
injunction, dans cette hypothese, soit avant que les arbitres n’aient statué sur
leur compétence, parait pour le moins contestable (Clavel, op. cit., p. 702).
Quoiqu’il en soit, 'admission dune anti-suit injunction est soumise, en droit
anglais, a des conditions rigoureuses : d’une part, le juge de I'injonction doit
interpréter la portée de la convention d’arbitrage, par application de la loi
qui régit cette convention, et, d’autre part, doit s’assurer que le fait de ne pas
prononcer I'injonction causerait a 'une des parties une « sérieuse injustice »
(Clavel, op. cit., p. 705).

En Pespece, a titre liminaire et bien que cela soit sans pertinence directe
avec lobjet de la requéte pour les motifs décrits ci-dessous, il sied de relever
— les requérantes n’ayant fourni au Tribunal aucun élément de droit [...], les
considérations émises précédemment, en relation avec le droit anglais,
paraissent pouvoir s’appliquer — que 'ordonnance du 14 mai 2004 de la
High Court, dont les requérantes n’ont pas contesté qu’elle constituait une
mesure provisionnelle, ne satisfait visiblement pas a ces conditions, étant
dénuée de toute motivation et n’attestant pas du respect du droit d’étre
entendu de C.

L’ordre juridique suisse, quant a lui, ne connait pas de « pouvoir de
tutelle » des juridictions étatiques sur les juridictions atrbitrales puisqu’au
contraire, il intégre pleinement le principe de « compétence-compétence »
tant dans son effet positif, par le biais de la CV de New York a laquelle la
Suisse a adhéré (voir également l'art. 7 LDIP), que négatif (art. 186 LDIP).
La compétence du juge étatique pour statuer sur la validité d’une clause
compromissoite — qui ne peut en tout état déboucher sur une anti-suit
Junction — n’existe dés lors que §’il est lui-méme saisi d’une exception
d’arbitrage, son examen étant restreint si le siege du tribunal arbitral est en
Suisse et libre si ce siege est a 'étranger (Dutoit, Droit international privé suisse,
4e éd. 2005, p. 652 ; ATF 122 111 139 ; 121 111 38).

En conclusion, quand bien méme il apparait vraisemblable que I'autorité
saisie du fond du litige dispose, en vertu de son propre droit, du pouvoir
d’ordonner une anti-suit injunction, les requérantes ne sauraient, par le biais de
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mesures provisionnelles, arguer de la nécessité de préfigurer ce jugement en
requérant du Tribunal de céans quil prononce lui-méme cette mesure,
contraire a I'ordre juridique suisse, par le biais d’'une exequatur déguisée de
l'ordonnance du 10 mai 2004 de la High Court.

La requéte doit dés lors étre rejetée.

D. Par surabondance de moyens, il y a lieu de rappeler qu’au nombre des
conditions requises pour 'obtention d’une mesure provisionnelle figurent
Pexistence d’'un dommage difficile a réparer et de la proportionnalité de la
mesure sollicitée.

Le seul préjudice invoqué par les requérantes est celui résultant des frais
d’avocat qu’elles devront engager dans le cadre de la procédure d’arbitrale,
voire des frais qu’elles devront avancer si C., requérante a la procédure
d’arbitrage, ne s’exécutait pas. Cette derniere hypothese, d’emblée, mérite
d’étre écartée, les requérantes n’ayant aucun intérét a pallier une éventuelle
défaillance financiére de C. puisque cette éventualité leur permettrait, au
contraire, d’obtenir le classement de la procédure arbitrale (art. 29 al. 5 RA
IATA) dont elles contestent la validité. En ce qui concerne les honoraires
d’avocat, il est établi qu’en vertu du RA IATA (art. 30 al. 3), chaque partie
supporte ses frais, sans pouvoir les réclamer a l'autre comme montant de
son dommage. Toutefois, dans la logique des requérantes, il est permis de
s’interroger sur les raisons qui les pousseraient a se défendre devant le
Tribunal arbitral puisqu’elles estiment, au contraire, que ce dernier n’a
aucune légitimité et que la décision [namibienne| a venir leur donnera gain
de cause. Quoiqu’il en soit, et conformément a ce que releve C., il parait
abusif de leur part d’affirmer que le déboursement de leurs honoraires
d’avocat dans le cadre de la procédure arbitrale constitue un « dommage
difficilement réparable » alors méme qu’elles ont déja initié trois procédures
a I'encontre de cette dernicre. Ceci est d’autant plus vrai que cette procédure
est susceptible de s’échelonner sur une période relativement courte, si
Pexception d’incompétence, qu’il appartiendra aux requérantes de soulever
d’entrée de cause, devait étre accueillie favorablement; au terme d’une
décision préjudicielle du tribunal arbitral sur sa compétence mettant de ce
fait un terme final au litige. Enfin, et en dernier lieu, le dommage invoqué,
quand bien méme il était admis, ne saurait, dans le cadre de la pesée des
intéréts a laquelle le juge des mesures provisionnelles doit se livrer pour
ordonner une mesure, 'emporter sur 'intérét qu’il y a, du point de vue de
lordre juridique suisse, a laisser le soin au tribunal arbitral de statuer sur sa
propre compétence.

E. Les requérantes, qui succombent, seront condamnées de maniere
conjointe et solidaire aux dépens (art. 176 ss LPC) comprenant une
indemnité de procédure de Frs. 2'000.- valant participation aux honoraires
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d’avocat de chacune des citées, le montant de cette indemnité se justifiant
vu les intéréts en jeu et 'importance des prestations fournies et de la
responsabilité encourue par les Conseils des citées (S] 2003 1, p. 363).

F. L’importance des intéréts en jeu et la complexité de la cause justifient
par ailleurs la perception auprés des requérantes dun émolument
complémentaire, lequel sera arrété a Frs. 3'000.- (art. 3 al. 3,24 et 25 al. 1 du
Reglement fixant le tarif des greffes en matiere civile).

Par ces motifs,

LE TRIBUNAL,

Statuant en chambre du Conseil :
1. Rejette la requéte

2. Condamne AIR (PTY) Ltd. et T. HOLDINGS LTD. prises
conjointement et solidairement, aux dépens comprenant une indemnité
de procédure de Frs. 2'000.- valant participation aux honoraires de
chacun des Conseils de P'INTERNATIONAL AIR TRANSPORT
ASSOCIATION, respectivement de C. SA, EN LIQUIDATION,
représentée par son curateur X.

3. Condamne AIR (PTY) Ltd. et T. HOLDINGS LTD., prises
conjointement et solidairement, a payer a ’Etat de Geneve, soit pour lui
les Services financiers du Palais de justice, un émolument
complémentaire de Frs. 3'000.-.

kKK
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Observations by Matthias Scherer & Teresa Giovannini !

ANTI-ARBITRATION AND ANTI-SUIT INJUNCTIONS
IN INTERNATIONAL ARBITRATION:
SOME REMARKS FOLLOWING A RECENT
JUDGMENT OF THE GENEVA COURT

L. INTRODUCTION

Anti-suit injunctions, Ze., injunctions by a court prohibiting a party from
commencing or continuing proceedings in the courts of another state, have
been a feature taken for granted in many common law countries. Civil law
jurisdictions have equally taken for granted that no court can decide on the
jurisdiction of another court, and that issuing an anti-suit injunction would
be contrary to public international law and comity. In recent years, tales of
anti-suit injunctions issued to block arbitration proceedings have been
heard at arbitration seminars, and a number of decisions had been
published that have been abundantly commented upon.? Those amongst us
who regularly act as arbitrators may have noticed an increased awareness of
this remedy, which is by no means limited to common law counsel.
Although the remedy sought may not necessarily be labelled “request for an
anti-suit injunction,” but present itself as an application for an interim
measure to stay the arbitration, or to stay another court or arbitration
proceedings, its goal is the same: a party requests a court or an arbitral
tribunal to interfere with the proceedings of another court or arbitral
tribunal. It would, thus, appear that anti-suit and anti-arbitration injunctions

! The authors are partners in the international arbitration group of LALII'E Attorneys-at-
law, Geneva, Switzerland. Ms. Giovannini was counsel to the defending party resisting the
foreign anti-arbitration injunction in the Geneva court proceedings summarized in Section
“Hypothesis 2” below. Comments on the article and on the matters discussed therein are
most welcome (mscherer@lalive.ch; tgiovannini@lalive.ch).

2 For instance, the seminar organized by the “Institut pour I’ Arbitrage International” (IAI) in
2003 devoted to the use of anti-suit injunctions in context of international arbitration. The
proceeds of the seminar are compiled in ANTI-SUIT INJUNCTIONS IN INTERNATIONAL
ARBITRATION, IAI Series no. 2 (Emmanuel Gaillard ed. 2005). The book is the most
comprehensive study on the topic from an international point of view to date. Other
publications include: Sandrine Clavel, Anti-suit Injunctions et Arbitrage, REV. ARB. (2001), p. 668
tf.; John Fellas, Anti-Suit Injunctions in Aid of Arbitration, MEALEY’S INT’L ARB. REP., vol. 20,
no. 4, April 2005, p. 26 ff.; Frédéric Bachand, Must an 1ICC Tribunal Comply with an Anti-Suit
Injunction Issued by the Courts of the Seat of the Arbitration, in MEALEY’S INT’L. ARB. REP., vol. 20,
no. 3, March 2005, p. 47 ff.; Reza Mohtashami, In Defense of Injunctions Issued by the Courts of the
Place of Arbitration: A Brief Reply to Professor Bachand'’s Commentary on Salini Costruttori S.p.A v.
Ethigpia, in MEALEY’S INT’L ARB. REP., vol. 20, no. 5, May 2005, p. 44 ff.; Lawrence Collins,
Wirth, Interim or Preventive Measures in support of International Arbitration in Switzerland, BULL.
ASA 2000, p. 31.
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have become a tool of trade for the international arbitration counsel, like
other common law importts, such as discovery, written witness statements,
and cross-examination.

It is also quite interesting to note that just at the time that anti-suit
injunctions have become part of the arbitration practitioners’ jargon, and
the topic is discovered by a large audience and scholars, the European
Court of Justice has sealed the fate for anti-suit injunctions directed against
courts within the EU.3 However, the ECJ did not consider the admissibility
of anti-suit injunctions in the framework of an arbitration clause. In a
decision of 2004,* the English Court of Appeal, after an in-depth discussion
of the Turner v. Grovit case, decided that the restrictions imposed on anti-suit
injunctions do not apply where an agreement to arbitrate is found to exist,
because arbitration is expressly excluded from the Brussels Regulation.
Injunctions in support of arbitration are therefore still admissible, at least
for now.

II. WHO ENJOINS WHOM?

There are a certain number of scenarios on how a party in an arbitration
or to an arbitration agreement can try to prevent the other party from
initiating or pursuing parallel proceedings that are pending or threatened.
For the purpose of this paper, we will focus on the following hypotheses:

Hypothesis . Addressee of Aim of Enjoined
N° Applicant the application roceedings
application PP p g
1 Party Court Enjoin court Abroad
proceedings
2 Party Court Enjoin Abroad
arbitration
proceedings
3 Party Court Enjoin In the State
arbitration where the
proceedings Court is

3 See Turner v. Grovit (Case C-159/02), [2004] All ER (D) 259 (Apr), 27 April 2004 ECJ,
published in the Official Journal of the European Union on 30 April 2004 whereby the
Court stated that an anti-suit injunction prohibiting a party from commencing or continuing
proceedings in the courts of another contracting state is incompatible with the Brussels
Regulation, which does not permit the jurisdiction of a court to be reviewed by a court in
another contracting state.

4 Through Transport Mutual Insurance (Eurasia) Ltd v. New India Assurance Association
Company Ltd [2004] EWCA (Civ) 1598; confirmed in West Tankers Inc v. Ras Riunione
Adriatica di Sicurta S.p.A. and others [2005] EWHC 454 (Comm), [2005] All ER (D) 350
(Mar), 21 March 2005.
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Hypothesis . Addressee of | 53 of Enjoined
N° Applicant the application roceedin
application pprcatio proceedings
located
4 Arbitral Court Enjoin court Abroad
Tribunal proceedings
5 Party Arbitral Stay its own
Tribunal proceedings
6 Party Arbitral Enjoin court Abroad
Tribunal proceedings
7 Party Arbitral Enjoin
Tribunal arbitration
proceedings

Hypothesis 1: A party to an arbitration agreement asks a court to
restrain foreign court proceedings

By way of illustration® we shall refer to the recent U.S. decisions in L.AIF
X v. Axtel 6 and Paramedics.” The first decision related to a dispute among
shareholders of the Mexican telecom operator Axtel. Belgian LAIF X
initiated arbitration under the aegis of the AAA in New York against
Telinor under an arbitration agreement in Axtel’s bylaws. LAIF X was of
the opinion that certain transformations of shares by Telinor were contrary
to the bylaws. Subsequently, Telinor commenced litigation in Mexico,
challenging LAIF X’s status as a shareholder. In its answer to LAIF X’s
request for arbitration, Telinor challenged the arbitrability of the dispute
and sought a stay of the arbitration pending the outcome of the Mexican
lawsuit. LAIF X petitioned the U.S. District Court for an order compelling
Telinor to arbitrate the issue it had submitted to the Mexican court, and an
anti-suit injunction enjoining Telinor from pursuing the lawsuit. First, the
District Court and, upon appeal, the U.S. Court of Appeals (Second Circuit)
denied the motion. The Court held that anti-suit injunctions are admissible
only if the parties are the same in both proceedings and if the resolution of
the case before the enjoining court is dispositive of the action to be

5 Other examples are reported by Axel H. Baum, An#-Suit Injunctions Issued by National Conrts
to Permit Arbitration Proceedings, in ANTI-SUIT INJUNCTIONS IN INTERNATIONAL ARBITRATION,
TAI Series no. 2 (E. Gaillard ed. 2005), p. 19 ff.

6 LAIF X v. Axtel, 390 F. 3d 194 (22 Cir. 2004), 23 November 2004.

7 Paramedics Electromedicina Comercial (Tecnimed) v. GE Medical Systems Information
Technologies, U.S. District Court, Southern District of New York, 4 June 2003, Case no. 02
Civ. 9369 (DFE); United States Court of Appeals, Second Circuit, 25 May 2004, Nos. 03-
7672 and 03-7896, 369 F. 3d 645-659 (2d Cir. 2004); 2004 U.S. App. LEXIS 10235. Both
decisions are published in YEARBOOK COM. ARB. XXIX (2004), p. 1321 ff.
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enjoined.®  Furthermore, the Court considered that there is a further
threshold in the matter: anti-suit injunctions should only be granted if they
are not in conflict with international comity. Respect for foreign courts
must be duly considered. The Court held that to the extent that the
Mexican action concerned a dispute about the status of a company as a
shareholder in a Mexican corporation, an issue governed by Mexican law,
Mexican courts had a strong interest in determining the dispute. Moreover,
anti-suit injunctions should only be granted if a party tries to sidestep
arbitration. This was not the case of Telinor. Telinor had duly participated
in the arbitration and had merely asked the atbitral tribunal for a stay,
exercising a procedural right. The Court warned, however, that it “may be
another story if the AAA denies a stay or if Telinor ignores an arbitral order
to suspend or discontinue the suit in Mexico; but that has not happened.”

(p. 199)

The second decision mentioned, Paramedics, applied the same test to
different facts. The Court ruled that the latter showed that the respondent
party did indeed try to sidestep the arbitration. Consequently, it granted an
anti-suit injunction.

The dispute arose between a U.S. corporation, GEMS-IT, and its
Brazilian distributor, Paramedics Electromedicina Comercial ILtda.
(Tecnimed). Tecnimed informed GEMS-IT of its intention to bring the
dispute to the Brazilian courts. It would subsequently come to regret its
candour since shortly thereafter GEMS-IT initiated arbitration in New
York. Tecnimed refused to participate in the arbitration and argued that the
arbitral tribunal lacked jurisdiction. After the arbitration had started,
Tecnimed brought an action against GEMS-IT and its affiliate GE Brazil in
the courts of Porto Alegre, Brazil. It also petitioned the courts in New York
secking a permanent stay of the arbitration. In turn, GEMS-IT sought an
order compelling Tecnimed to arbitrate as well as an anti-suit injunction
against the Brazilian action. The United States District Court, Southern
District of New York (4 June 2003), confirmed by the Second Cirucuit
Court of Appeals (25 May 2004) granted the anti-suit injunction. The
decisive factor for the decision was that the facts submitted to the Brazilian
courts were covered by the arbitration agreement. This had, indeed, been
recognized by the arbitral tribunal in an award on jurisdiction rendered

8 These threshold matters seem to be accepted by all Circuit Courts. There is a split,
however, between Circuit Courts that grant anti-suit injunctions only reluctantly, attaching
great weight to international comity, and more liberal Courts (John Fellas, Anti-Suit Injunctions
in Aid of Arbitration, MEALEY’S INT’L ARB. REP. vol. 20, no. 4, April 2005, p. 26 ff; Axel
Baum, Anti-Suit Injunctions Issued by National Courts to Permit Arbitration Proceedings, in ANTI-
SUIT INJUNCTIONS IN INTERNATIONAL ARBITRATION, IAI Series no. 2 (E. GAILLARD ed.
2005), p. 22 ff).
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while the proceedings before the District Court were pending. The Court
did not find that this ruling was inconsistent with the fact that the parties in
the Brazilian action and those in the atbitration were not the same, since
Tecnimed had brought its suit not only against GEMS-IT but also against
its local subsidiary, GE Brazil. The Court ruled that, on the one hand, the
claims against GE Brazil were intertwined with those against GEMS-IT and
rested chiefly on its affiliation with GEMS-IT, and that, on the other hand,
the real party in interest was GEMS-IT.?

How would a Swiss Court have handled an application by a party to an
international arbitration in Switzerland to enjoin foreign court proceedings?
We are not aware of any case law. The reason for this is that in all
likelihood a Swiss court would rule that there is no provision under Swiss
law that would allow a party to obtain such relief.!0

Hypothesis 2: A party asks the court to restrain foreign
arbitration proceedings

Most arbitration practitioners will undoubtedly share the view of Julian
Lew who finds “it difficult to imagine circumstances in which there would
be a justification for a court to intervene in an arbitration, to stop the
arbitration.”!! As a matter of fact, an anti-suit (or rather an anti-arbitration)
injunction would clearly violate the internationally recognised principle of
Kompetenz-Kompetenz, which requires that the arbitral tribunal has priority to
decide on its jurisdiction.

However, this kind of anti-arbitration injunction seems to be available in
the United States!? and in Quebec,' when the claim or the disputed
question submitted to the arbitral tribunal is (allegedly) not covered by the
arbitration clause. Likewise, anti-arbitration injunctions are not uncommon
in certain African States as shown by the Swiss case reported below.

9 Decision, at par. 54 ff. (YEARBOOK COM. ARB. XXIX (2002)), at 1344.

10 That was indeed the ruling of the Geneva court summarized below in Section “Hypothesis
2.7

W Julian D.M. Lew, Anti-Suit Injunctions Issued by National Courts to Prevent Arbitration Proceedings,
in ANTI-SUIT INJUNCTIONS IN INTERNATIONAL ARBITRATION, IAI Seties no. 2 (E.
GAILLARD ed. 2005), p. 25, 39.

12 CLAVEL, loc.cit., p. 701, mentions Hull. v. Norcom, 750 F.2d 1547 (11th Cir. 1985); Paine
Webber, Inc., v. Fowler, 791 F. Supp. 821 (D. Kan. 1992); In re Y& A Group Sec. Lit., 38 F.3d
380 (8t Cir. 1994).

13 Lac d’Amiante du Canada ITéE ET 2858-0702 Quebec Inc. v. Lac d’Amiante du Quebec,
Ltée 9 July 1999, Appeal Court of Quebec, INT. ARB. LAW REV., 2000, n-6, obs. S.R.
Shackleton.
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In Switzerland, anti-arbitration injunctions cannot be obtained from
Swiss courts, nor can such injunctions issued by foreign courts be enforced,
as a Geneva court has recently decided. A party attempted to stay an
arbitration in Switzerland on the basis of an anti-arbitration injunction
which it had been granted by a Court in an African country. In a judgment
dated 2 May 2005, the Geneva Court of First Instance rejected the
application.!*

The facts of the case were as follows:

A European party (“X”) entered into two contracts in the aviation
industry with the national carrier of Namibia. Subsequently, the European
party initiated atbitration proceedings under the IATA Rules, as provided in
the contracts. The seat of the arbitration was not fixed in the contracts. The
African party seized the court in its country and obtained an anti-arbitration
injunction prohibiting the commencement of the arbitration in Switzerland.
As TATA proceeded with the constitution of the arbitral tribunal, the
Namibian party applied for interim measures from the courts of the seat of
IATA, i.e, the Geneva courts. It requested the following injunction be
served with notice of the sanctions set out in Article 292 of the Swiss
Federal Criminal Code (contempt of court):

a) Against IATA

aa) restraining them from starting the arbitration brought by X. as trustee
of C;

ab) restraining them from starting any further future arbitration based
essentially on the same facts;

b) Against X |...]

ba) restraining him from performing any steps in the arbitration currently

pending;

bb) restraining him from starting any future arbitration based essentially
on the same facts.

Alternatively

a) Staying the arbitration brought by X. against AIR and T. pending a
decision on the action brought by the petitioners in [...J;

14 République et Canton de Geneve, Tribunal de premiere instance. Order of 2 May 2005,
réf. C/1043/2005-158P, Air (PTY) Ltd. v. International Air Transport Association (IATA)
and C. SA en liquidation. The decision is final and is published above.
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b) Restraining IATA from starting any future arbitration based
essentially on the same facts;

¢) Restraining X. from taking any steps in the arbitration currently
pending;

d) Restraining X. from starting any future arbitration based essentially
on the same facts.

The European party asked the Court to declare that the petition was
inadmissible, and, alternatively, to dismiss it. IATA for its part sought the
dismissal of the motion.

Extracts of the decision:!>

The petitioners rest their motion on Article 324(2)(c) and (d) of the
Geneva Civil Procedure Act, according to which “the court may grant any
measures warranted by the circumstances and the urgency, which
measures shall in particular aim at protecting the petitioner from a damage
which will be difficult to be made good and/ot to avoid that a party or a
third party jeopardise the enforcement of the judgment.”” In a legal
argument which is brief to say the least, the petitioners contend that
“starting an arbitration would blatantly breach the Order of the
[Namibian] High Court, that such breach will trigger a damage which will
be difficult to be made good for them, in particular huge attorneys’ fees
and advances on costs, that no other measure appropriate in the present
circumstances will adequately protect their interests and that there is no
other means for them in order to cause IATA and X. to comply with the
Order referred to above.”

In the present case, the relief sought aims at preventing the
constitution of an arbitral tribunal, which has been set up in the
meantime, and, alternatively, at preventing that tribunal from ruling on its
own jurisdiction. By so doing, the petitioners seek an anti-suit injunction
by way of interim relief, an institution existing in common law
jurisdictions by which a court will enjoin a party to refrain from bringing
or pursuing proceedings before a foreign court (Clavel, Revue de [arbitrage
2001, p. 705), in the present case before an arbitral tribunal. Such anti-suit
injunctions do not run counter to principles of public international law as
they do not ignore the sovereignty of States. However, it is doubtful
whether such injunctions are consistent with the principles governing
arbitration, as they contradict the negative effect of the principle of
“Kompetenz-Kompetenz” under which courts are not entitled to rule on
the jurisdiction of an arbitral tribunal until after the arbitrators have

15 A full translation kindly provided by the office of Dr. Paolo Michele Patocchi and Dr. Jan-
Michael Ahrens of Lenz & Stachelin, Geneva, will be published in ASA BULL. 4/2005, p.
728, note de M. Stacher, You Don’t Want to Go There—Antisuit Injunctions in International
Commercial Arbitration.
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themselves ruled on their own jurisdiction. While it is accurate that the
negative effect of the “Kompetenz-Kompetenz” principle is not as
unanimously accepted as the positive effect of the same rule and while the
New York Convention appears not to set out such negative effect (Article
1I(3)), it is nevertheless true that commentators take the view that
resorting to an anti-suit injunction in a case such as the present, namely
before the arbitrators have ruled on their jurisdiction, appears to be
questionable to say the least (Clavel, Revue de 'arbitrage 2001, p. 702). Be
that as it may, an anti-suit injunction will be granted as a matter of English
law only provided that strict requirements have been met; on the one
hand, the court called upon to grant an injunction shall interpret and
construe the scope of the arbitration agreement by reference to the system
of law which governs that agreement; on the other, the court will have to
be satisfied that refusing the injunction sought would cause a “serious
injustice” to either party (Clavel, Revue de l'arbitrage 2001, p. 705).

[.]

As a matter of Swiss law there is no such thing as a “judicial tutelage”
of the courts over arbitrators; quite to the contrary, Swiss law fully
implements the principle of “Kompetenz-Kompetenz” both in its
positive effect (through the New York Convention which it ratified and
Article 7 of the Swiss Federal Private International Law Act) and its
negative effect (Article 186 of the Swiss Federal Private International Law
Act). The jurisdiction of a court to determine whether an arbitration
agreement is valid—which cannot in any event lead to an anti-suit
injunction—exists only when the arbitration agreement is relied upon as a
defence before the court, and in such circumstances the coutt’s power to
review is limited if the arbitration has its place in Switzerland, whereas it
has full power of review if the place of arbitration is abroad (Dutoit, Droit
international privé Suisse, 2005, 40 ed., p. 652; ATF 122 111 139; 121 111 38).

To conclude, even if it appears to be likely that the [Namibian] court
before which the dispute was brought has under its own law the power to
grant an anti-suit injunction, the petitioners cannot by a request for
interim relief contend that it is necessary to pave the way of the decision
to be made by the [Namibian] court and so to request this court to grant
an anti-suit injunction, which is contrary to the Swiss legal system, by a
disguised enforcement of the Order made by the High Court on 10 May
2004.

The request is therefore to be dismissed.

The following conclusions can thus be drawn from the above decision:

. Anti-arbitration injunctions are not at variance with international
public policy.
. They are, however, at variance with a general principle of

arbitration, to the extent that they constitute the negation of the
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Kompetenz-Kompetenz principle, according to which the arbitrators
themselves shall decide on their jurisdiction, in the first instance,
subject to subsequent control of the court.

. Swiss law incorporates, on the one hand, the Kompeteng-Kompetenz
rule, and, on the other hand, does not contain any legal basis for
an anti-arbitration injunction.

. Even if the foreign court to which the dispute has been referred is
empowered, by its own law, to issue anti-suit/arbitration
injunctions, the injunction cannot be enforced in Switzerland.

While a Swiss court will not restrain foreign proceedings, there are
nevertheless circumstances where a party can refer a dispute to Swiss courts
notwithstanding an arbitration agreement invoked by its opponent. In that
case, the party would have to persuade the Swiss court that the arbitration
agreement is not applicable to the dispute and/or the patties, or is “null and
void, inoperative or incapable of being performed” (Art. II.3 New York
Convention).1

Hypothesis 3: A party asks a court to stop arbitration
proceedings pending in the state where the
court is located

There are a number of well known precedents.!” For the purposes of
illustration, we shall focus on one of them: the ICC arbitration between
Italian construction company Salini and the Addis Ababa Water and
Sewerage Authority (“AAWSA”).18

16 In light of the case law of the Swiss Federal Supreme Court, this could be the case if the
arbitral tribunal designated in the arbitration clause is not independent. Decision of 15
March 1993, Official Court Reporter 119 II 271; Decision of 4 December 2000, BULLETIN
ASA 2001, p. 508, 511:

«TLa sentence arbitrale, au sens de l'article 189 LDIP, est un jugement rendu, sur la base
d'une convention d'arbitrage, par un tribunal non étatique auquel les parties ont confié le
soin de trancher une cause de nature patrimoniale (article 177 al. 1 LDIP) revétant un
caractere international (article 176 al. 1 LDIP); une véritable sentence, assimilable au
jugement d'un tribunal étatique, suppose que le tribunal arbitral qui la rend offre des
garanties suffisantes d'impartialité et d'indépendance, telles qu'elles découlaient de 'article 58
a Cst. et maintenant de l'article 30 al. 1 Cst. (ATF 119 II 271 consid. 3; 117 I a 168 consid. 5
a; 107 Ia 158 consid. 2b).»

17 See JULIAN LEW, loc.cit. See also a decision by the Administrative Court of Buenos Aires,
Entidad Binacional Yacyreta v. Erida et al., 27 September 2004, summarized by F. Mantilla-
Serrano and E. Silva-Romero, Panorama de jurisprudence latino-ameéricaine, 1.ES CAHIERS DE
L’ARBITRAGE 2/2005, p. 56.

18 ICC Case N° 10623, Award regarding the Suspension of the Proceedings and Jurisdiction
of 7 December 2001, in ASA BULL 1/2003, pp. 59 ff, note Crivellaro, International Arbitrators
and Court of the Seat — Who Defers to Whom, note Scherer, The Place or “Seat” of Arbitration
(Possibility, and/ or Sometimes Necessity of its Transfer?). The Awatd is also published as annex 4 of
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The contract between the parties provided for arbitration in Addis
Ababa, Ethiopia, and the application of FEthiopian substantive and
arbitration law. For reasons of convenience the ICC tribunal decided based
on Art. 14.2 ICC Rules to convene a hearing in Paris rather than in Addis
Ababa—at the place of arbitration. AAWSA was of the opinion that this
was an improper exercise of discretion and challenged the tribunal before
the ICC Court of Arbitration. The ICC Court rejected the challenge.
AAWSA appealed this decision to the Federal Supreme Court of Ethiopia
in accordance with the Ethiopian Civil Code. The Court issued an
injunction ordering the suspension of the atbitration pending its decision.
The arbitral tribunal invited the parties to a one-day hearing to argue what
the impact of the staying order was. After having heard the parties, the
arbitral tribunal rendered an award on jurisdiction holding that it had
exclusive jurisdiction based upon the ICC Arbitration Rules, and that the
arbitration rules of the Civil Code of Ethiopia referred to in the arbitration
clause were not meant to override and exclude the reference to the ICC
Rules. As a consequence, any decision on jurisdiction should be taken by
the arbitral tribunal in the first instance, the tribunal not being bound to
suspend the proceedings notwithstanding the Ethiopian Supreme Court’s
staying order. A few weeks later, the Ethiopian Supreme Court rendered its
judgement on the merits of AAWSA’s application, accepting the challenge
and ordering the tribunal to step down. The arbitrators refused to comply.
Shortly afterwards the parties settled the case.

Much has been written about these cases of interference, and “domestic”
courts have been severely criticized for their conduct. It should not be
forgotten, however, that whatever the place of arbitration, the courts in that
place have power over the arbitration as a matter of the /ex arbitri. While it is
a widely held belief, shared by the authors, that they should exercise this
power only in support of the arbitration, but under no circumstances to its
detriment, a decision rendered by the court at the place of arbitration is
under any /lex arbitri binding on the arbitral tribunal.!” What would a Swiss

ANTI-SUIT INJUNCTIONS IN INTERNATIONAL ARBITRATION, IAI Series no. 2 (E. Gaillard ed.
2005), p. 227; see also Frédéric Bachand, Must an ICC Tribunal Comply with an Anti-Suit
Injunction Issued by the Courts of the Seat of the Arbitration, in MEALEY’S INT’L ARB. REP., vol. 20,
no. 3, March 2005, p. 47 ff; Reza Mohtashami, I Defense of Injunctions Lssue by the Conrts of the
Place of Arbitration: A Brief Reply to Professor Bachand'’s Commentary on Salini Costruttori S.p.A v.
Ethigpia, in MEALEY’S INT’L ARB. REP., vol. 20, no. 5, May 2005, p. 44 ff.

19 In Switzerland, it is standing case law that an arbitral tribunal is bound by a ruling of a
Swiss court on its jurisdiction (Decision in Official Court Reporter 120 II 155, 164): « En
droit suisse, la question de la compétence—Ia "compétence de la compétence” (Kompetenz-
Kompetenz)—est tranchée en dernier ressort par le juge étatique (art. 36 let. b CIA; art. 190
al. 2 let. b LDIP). Cependant, il appartient dans la régle au tribunal arbitral de la traiter en
priorité (art. 8 CIA; art. 186 LDIP). Il n'en va autrement—sous réserve de l'admissibilité,
sujette a caution, d'une action en constatation de l'existence, de la validité ou des effets d'une
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Court say if an arbitral tribunal sitting in Switzerland disregarded a decision
of the Swiss court’s, for instance on a challenge of an arbitrator, or on the
effect of foreign court proceedings on the arbitration?? The authors are not
aware of any such case, but it is safe to assume that the courts would not
take it kindly, whatever the reasons invoked by the arbitral tribunal.

In the specific context of anti-arbitration injunctions, as shown above (at
“Hypothesis 27), the powers of Swiss courts are nonexistent. They cannot
issue orders directed against proceedings before a foreign authority. Neither
is there a legal basis for an order against an arbitration taking place in
Switzerland. As a practical matter, arbitration proceedings can only come
to a halt if the Court itself assumes jurisdiction on the merits. This it will
only do if: (i) the defendant proceeds on the merits without objecting to
jurisdiction, or (ii) the court finds that the arbitration agreement is null and
void, inoperative or incapable of being performed, or (iii) the arbitral
tribunal cannot be constituted for reasons for which the defendant in the
arbitration is cleatly responsible.?!

Hypothesis 4: An arbitral tribunal asks the court to restrain foreign
court or arbitration proceedings

This hypothesis will only materialize rarely since in most cases the court
will be petitioned by the interested parties, not by the arbitral tribunal. Yet,
it is conceivable that an arbitral tribunal seizes the courts with a request to
enjoin a foreign action from proceeding or to issue an order of similar
effect. In particular, this could occur if an arbitral tribunal had previously
ordered a party to refrain from pursuing parallel court or arbitration
proceedings. Since the arbitral tribunals lack “imperium”, ie., the power to
enforce its own orders, the arbitration laws of many countries allow them to
turn to the courts (usually those at the seat of the arbitration), to enforce
their orders. More practical remedies against noncompliant parties are the

convention d'arbitrage (POUDRET, FS Walder, loc.cit)—que lorsque la juridiction
ordinaire est saisie en premier d'une action au fond et qu'une exception d'arbitrage est
soulevée devant elle. S7 elle décline sa compétence, sa décision ne lie pas le tribunal arbitral saisi en second
lien; en revanche, si elle l'admet, elle le lie en raison de l'autorité de la chose jugée attachée a sa décision
(LALIVE/POUDRET/REYMOND, op.cit., n. 1 ad art. 8 CIA). »

20 In the Fomento case (see Section “Hypothesis 57), the Swiss Federal Supreme Court
annulled an award because the arbitrators had not waited for the outcome of prior court
proceedings abroad. In the body of the decision, the Court stated that the arbitration was to
be suspended until the time the foreign court proceedings were over unless the arbitral
tribunal were to decide that there was no /s pendens.

21 Private International Law Act, Article 7 and Swiss Federal Supreme Court, decision of 23
April 1996, ATF 111 I1I 139.
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imposing of astreintes or penalties,” or the allowance of damage claims by
the other party.

The arbitrator in ICC Arbitration No. 8307 (Professor Pierre Tercier)
noted that he had not been asked to provide for sanctions in case his anti-
suit injunction was not complied with, and: “It falls therefore to the
requesting Parties to take the necessary measures for the enforcement of
this Award. Should such measures not be successful, relief for damages
suffered as a consequence of the breach of the agreement to arbitrate might
be sought in this arbitration.”??

Hypothesis 5: A party asks an arbitral tribunal to stay its
own proceedings

This hypothesis can obviously not be characterised as anti-suit or anti-
arbitration injunction. Arguably, however, this kind of application has the
same ultimate goal as a motion to a court for an anti-arbitration
injunction—the permanent or temporary stay of the arbitration. Therefore,
it appears justified to analyse one specific case of such applications: requests
for a stay of the arbitration on the ground of foreign court proceedings
which deal, in the applicant’s submission, with the same or similar matters
as the arbitration.

The issue has been raised on various occasions in Swiss Courts. The
decisive factor has been whether the foreign proceedings were initiated
before or after the Swiss arbitration. If the arbitration precedes the court
proceedings, the arbitral tribunal can move on. If court proceedings have
been initiated earlier, the arbitral tribunal sitting in Switzerland must apply
lis alibi pendens principles. The leading cases can be summarized as follows:

The Buenaventura case?* hinged on the following facts: the Peruvian
mining company, Compania de Minas Buenaventura and the French state

22 In the Telemedic case, the court imposed a fine of USD $1,000 later increased to USD
$5,000 for every day where Telemedic refused to comply with the anti-suit injunction.
Whether arbitral tribunals also have power to provide for sanctions in case of non-
compliance with a decision (“astreintes”) is controversial (See Laurent Lévy, Anti-Suit
Tnjunctions Lssued by Arbitrators, in ANTI-SUIT INJUNCTIONS IN INTERNATIONAL ARBITRATION,
TAT Seties no. 2 (E. Gaillard ed. 2005), p. 115, 126.

2 ICC Atrbitration No. 8307/FMS/KGA, Interim Award of 14 May 2001, published in
ANTI-SUIT INJUNCTIONS IN INTERNATIONAL ARBITRATION, IAT Series no. 2 (E. Gaillard ed.
2005), p. 307, 314.

24 Swiss Federal Supreme Court, Decision of 19 December 1997, Compania Minera Condesa
SA and Compania de Minas Buenaventura SA v. BRGM-Péron S.A.S, Official Court Reporter 124
IIT 83, ASA BULL. 1998, p. 365, note by J-M Vulliemin. French translation in SEM JUD 1998,
p. 358.
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enterprise, Bureau de Recherches Géologiques et Minieres (BRGM), had
negotiations about the acquisition of a stake in Cedimin by Buenaventura.
Cedimin’s shares were held by BRGM-Perou, a subsidiary of BRGM. A
memorandum of understanding providing, among other clauses, for mutual
call options for the shares in Cedimin was signed by BRGM-Perou,
Cedimin and Buenaventura. When BRGM sold BRGM-Perou to the
Australian Normandy corporation, Buenaventura brought a lawsuit against
BRGM and BRGM-Perou, asserting that they had breached Buenaventura’s
call option. BRGM-Perou objected to the jurisdiction of the Peruvian
courts. The objection was based upon an arbitration agreement in the
memorandum of understanding providing for arbitration in Zurich,
Switzerland under the aegis of the ICC. After the commencement of the
Peruvian action, BRGM-Perou initiated an ICC arbitration in Switzerland.
Buenaventura submitted that the dispute was already pending in Peru and
requested the arbitral tribunal to stay the arbitration pursuant to Art. 9 of
the Swiss PIL Act (/s alibi pendens). The arbitral tribunal, however, decided
that it had jurisdiction notwithstanding the Peruvian action. Buenaventura
sought to set the award on jurisdiction aside before the Swiss Federal
Supreme Court.

The Court found that it was controversial whether Art. 9 of the PIL Act
also applied to arbitral tribunals. It held, however, that this issue did not
need to be decided, since in any event one of the prerequisites of /s pendens
was missing—the enforceable nature of the decision to be rendered in
foreign court proceedings. The Peruvian court decision could not be
enforced in Switzerland since it was inconsistent with the New York
Convention. Contrary to the obligation under Art. IT of the Convention, the
Peruvian courts had refused to refer Buenaventura and BRGM-Perou to
arbitration in spite of the arbitration agreement between them.?> The

%5 The relevant finding in the German original of the decision is as follows: “Gemiss Art. IT
Abs. 3 NYU, der sich inhaltlich mit Art. 7 lit. b TPRG deckt (BBl 1983 I 303;
LALIVE/POUDRET/REYMOND, a.a.0., S. 287), hat ein Gericht eines Vertragsstaates,
das wegen eines Streitgegenstandes angerufen wird, hinsichtlich dessen die Parteien eine
Schiedsvereinbarung getroffen haben, auf Antrag eciner der Parteien sie auf das
schiedsrichterliche Verfahren zu verweisen, sofern es nicht feststellt, dass die Vereinbarung
hinfillig, unwirksam oder nicht erfilllbar ist. Im Geltungsbereich des New Yorker
Ubereinkommens fithrt demnach der Umstand, dass eine Partei vor einem ordentlichen
Gericht die Schiedseinrede erhebt, unter den Voraussetzungen von Art. II Abs. 3 NYU
dazu, dass die Zustindigkeit des staatlichen Gerichts zur Beurteilung der Streitsache
derogiert wird, und zwar unabhingig davon, ob das schiedsgerichtliche Verfahren bereits
cingeleitet wurde oder nicht (ALBERT J. VAN DEN BERG, The New York Arbitration
Convention of 1958, Deventer 1981, S. 131 f.; PETER SCHLOSSER, Das Recht der
internationalen privaten Schiedsgerichtsbarkeit, 2. Aufl., Tubingen 1989, Rz. 400, S. 302 f.).
Einem auslindischen staatlichen Gericht, das trotz Vorliegens der Voraussetzungen von Att.
II NYU die Parteien nicht auf das schiedsgerichtliche Verfahren verweist, sondern die
Streitsache an die Hand nimmt, fehlt mithin die indirekte Zustindigkeit im Sinne von Art. 25
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Peruvian courts had, in fact, considered that some of the parties in the law
suit were not bound by the arbitration agreement and could not be referred
to arbitration. In order to avoid the risk of conflicting decisions, the
Peruvian court, therefore, decided to deal with the entire dispute
irrespective of the arbitration agreement between some of the parties. The
Swiss Federal Supreme Court ruled that this risk was not a sufficient ground
to deprive a party of its right to arbitrate.?¢

In the Fomento v. CCT case?” three years after Buenaventura, another
arbitral award was challenged before the Supreme Court on the grounds
that the arbitral tribunal had failed to stay the arbitration pending court
proceedings abroad. In this case, the Swiss Federal Supreme Court agreed
with the plaintiff. Spanish construction company Fomento de
Construcciones y Contratas SA had brought a law suit against its employer
in a project in Panama, CCT, before the Panama courts. Surprisingly it was
CCT, the local company, that objected to the jurisdiction of “its” courts
based on an atbitration agreement in the construction contract providing
for ICC arbitration in Switzerland. The first instance Panama court rejected
CCT’s arbitration exception as being late. CCT appealed but also instituted
arbitration proceedings in Switzerland against Fomento. Having moved in
vain before the arbitral tribunal for a stay of the arbitration until the final
decision of the Panama court, Fomento challenged the arbitral award
before the Swiss Federal Supreme Court.

The Court held that /s pendens rules (art. 9 PIL Act) applicable to Swiss
courts were to be observed by arbitral tribunals sitting in Switzerland too. It
confirmed that if the prerequisites of Art. 9 were met, in particular if the
foreign court proceedings could result in a decision that was enforceable in

lit. a IPRG, und dessen Entscheid kann in der Schweiz nicht anerkannt werden, es sei denn,
die Unzustindigkeit des Schiedsgerichts wird von diesem selbst oder im Rahmen der
Uberpriifung durch eine staatliche Rechtsmittelinstanz festgestellt.

26 Recently, a Swiss Court has even referred a party to arbitration that was 7oz a party to the
arbitration agreement. The case involved a joint court action by two claimants against a
defendant. One of the claimants, A corporation, was bound by a contract with the
defendant that contained an arbitration agreement. The second claimant, B, had signed the
agreement as A’s representative. The Swiss Federal Supreme Court held that the arbitration
clause was not applicable to B in his personal capacity. The federal judges went on to note,
however, that B and A Corporation had freely chosen to bring a joint court action and did
not make any distinction between claims of B and claims of A in the relief they sought. Due
to the arbitration clause in the contract, the courts had no jurisdiction over A Corporation.
Considering that B, by failing to distinguish his claims from those of A, had expressed his
wish to have his claims heard in the same forum as A, he was also referred to arbitration
(Decision of 19 May 2003, published in ASA BULL. 2/2004, p.344).

27 Swiss Federal Supreme Court, Fomento de Construcciones y Contratas SA v. Colon Container
Terminal SA, Decision of 14 May 2001, Official Court Reporter 127 III 279, ASA BULL.
2001, p. 544 and 555 (English translation), notes by M. Liatowitsch, J-M Vulliemin, and M.
Scherer.
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Switzerland, the arbitral tribunal had to suspend its proceedings. The
principle of Kompetenz-Kompeteng does not give the arbitral tribunal a right to
disregard /is pendens rules. On the other hand, the Court underlined,
referring to the Buenaventura case, that a foreign court judgement that
ignored a valid arbitration agreement out of hostility to arbitration was not
enforceable in Switzerland and would not hinder the arbitration in
Switzerland.?® In the Fomento case there was no such disrespect. The Swiss
Federal Supreme Court held that it was possible to waive a right to arbitrate
be it by entering into a new agreement which does not provide for
arbitration, or be it by conduct, for instance by proceeding on the merits in
a court action without reservation. Whether CCT had lost its right to
arbitrate by not invoking it in time before the Panama court was not a
matter covered by the New York Convention but for the Panama Courts to
decide.?? Consequently, the Swiss arbitral award was set aside for lack of
jurisdiction.

The Swiss Federal Supreme Court can only confirm or annul an award.
Other relief is not available. The Court has no power to order a stay of the
arbitration. It left no doubt, however, that as long as the Panama
proceedings were pending, the arbitration had to be stayed, unless the
arbitral tribunal were to decide that the requirements of Art. 9 PIL Act were
not met, ze., that the Panama proceedings would not be terminated in an
acceptable timeframe, that the case pending in Panama was not the same as
the one before the atrbitrators, or that the Panama decision would not be
enforceable in Switzerland. If the arbitral tribunal were to make such a
decision, it would again be subject to a challenge before the Swiss Federal
Supreme Court in accordance with Art. 190 PIL Act.3

28 Quote : « Il n'y a pas lieu de prendre en considération ici le risque qu'un tribunal étranger,
par une sorte d'hostilité a 1'égard de la justice arbitrale, se refuse a tenir compte d'une
convention d'arbitrage. En effet, un tel jugement ne serait pas susceptible d'étre reconnu en
Suisse (ATF 124 I1I 83 consid. 5b p. 87). Or, le principe de la chose jugée et le principe de la
litispendance ne s'appliquent qu'a I'égard d'un jugement étranger susceptible d'étre reconnu
en Suisse (ATF 114 11 183 consid. 2b p. 186). »

29 It cannot be excluded that if time limits to raise the arbitration defense are excessively
short or subject to unfair restrictions, the Federal Tribunal would rule otherwise. Indeed, the
rather peculiar context of the Fomento case (local company objecting to jurisdiction of local
courts) seems to have played a decisive role for the ruling. The Federal Court added that “it
could be expected from a large local company, represented by a local lawyer to respect the
applicable local rules governing the time limits for raising jurisdictional objections.”

30127 TIT 279, 288 : « Comme I'action est toujours pendante devant les tribunaux panaméens
(sur la base d'une décision définitive de compétence), le Tribunal arbitral ne pourrait
reprendre sa procédure qu'en constatant qu'il n'est pas saisi de la méme action ou que la
juridiction étrangére n'est pas en mesure de rendre, dans un délai convenable, une décision
pouvant étre reconnue en Suisse. Une telle décision de la part du Tribunal arbitral serait
susceptible d'un nouveau recours de droit public. »
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In other words, the Swiss Federal Supreme Court’s ruling amounted to a
temporary anti-arbitration injunction!

Hypothesis 6 and 7: A party asks an arbitral tribunal to restrain
foreign court proceedings or arbitration
proceedings

An illustration of this hypothesis is the Interim Award in ICC Arbitration
No. 8307:31

A party to an arbitration pending in Geneva (B) had initiated court
proceedings outside Switzerland against two other parties in the arbitration
(A and C). A and C requested the sole arbitrator to order B “to suspend and
discontinue any judicial proceedings in country X against the parties in this
arbitration having the same object of the dispute outlined in the Terms of
Reference.”

B contended that its action abroad did not have the same object and that
although the damages claimed were identical to those it had claimed in the
arbitration, the cause of action was distinct.

The arbitrator held that under the ICC Rules and Swiss arbitration law,
he had the power to issue interim measures of protection. He found that
the parties in the arbitration were also summoned in the court proceedings.
He did not find persuasive the argument based on the purported distinct
nature of the cause of action. Both claims were grounded on the same facts.

The arbitrator, therefore, considered that the court action violated the
arbitration clause. He then determined, referring to ICC precedents, that he
had “the power to order the particular conservative measure of refraining
from initiating or pursuing an action in state courts (anti-suit order).”
Finding that the foreign court action initiated by B was abusive, the
arbitrator exercised his power and ordered B “to refrain from pursuing the
action initiated against C and A in the Royal Court of X.”

It should be noted that the anti-suit injunction was granted on basis of
the exclusive jurisdiction of the arbitrator. Conversely, the arbitrator did not
decide on the jurisdiction of the foreign court: “Basically, a party is free to
initiate an action wherever it deems it appropriate. Is such action brought
with a tribunal which is not competent, it falls to this one to decide on its

31 ICC Arbitration No. 8307/FMS/KGA, Interim Award of 14 May 2001, published in
ANTI-SUIT INJUNCTIONS IN INTERNATIONAL ARBITRATION, IAI Seties no. 2 (E. Gaillard ed.
2005), p. 307. Sole Arbitrator: Pierre Tetcier. Place of Arbitration: Geneva/Switzetland.
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own jurisdiction and to find the suit inadmissible.”32 It is, indeed, accepted
by Swiss legal writers that under no circumstances should an arbitral
tribunal sitting in Switzerland rule on the jurisdiction of another tribunal or
a court.??

Arbitrators can only issue an anti-suit or anti-arbitration injunction
(directed at a party, not binding on the judicial authority) if the enjoined
proceedings have been initiated by a party in violation of its obligations
under the arbitration agreement. In most instances, the party requesting the
injunction would have to show that the proceedings it seeks to restrain are
identical with those pending before the arbitral tribunal. In that event, it
would argue that the party that has initiated the court proceedings breached
its obligation to refer all disputes exclusively to arbitration. There are,
however, other obligations with which the parties have to comply, for
instance the obligation to act in good faith all through the proceedings,?*
which includes the obligation to refrain from anything that could aggravate
the dispute. It is conceivable that a parallel action (lawsuit, administrative
proceedings, criminal complaints, or whatever its nature) initiated after the
inception of the arbitration is inconsistent with these duties even if it does
not encroach on the arbitral tribunal’s jurisdiction. This may even be the
case of requests for interim measures to courts.

In general, a party will not be in breach of the arbitration agreement if it
applies to a court for interim measures of protection (as opposed to a ruling
on the merits). Under most arbitration laws and rules, courts and arbitral
tribunals have concurrent jurisdiction in respect thereto. However, in
certain circumstances even interim measures, for instance attachments,
freezing orders and the like, can be considered a breach of the arbitration
agreement. Examples where arbitral tribunals ordered a party to withdraw
applications to state courts (for interim measures) are reported by Andreas
Reiner in his article of 1998.3>

II1. CONCLUSION

The various cases summarized in this paper have been rendered in many
different jurisdictions, by courts and arbitral tribunals. However, they have
one thing in common: they are all recent. There is no doubt that anti-

32 Loc.cit., p. 313.

33 LAURENT LEVY, loc.cit., p. 120.

34 The 2004 Swiss Rules of International Arbitration, for instance, specifically provide that
“All participants in the arbitral proceedings shall act in accordance with the requirements of
good faith” (Art. 15.6).

3% Andreas Reiner, Les mesures provisoires et conservatoires et l'arbitrage international, notamment
Larbitrage CCI, in JOURNAL DE DROIT INTERNATIONAL 4/1998, 853, 895 ff.
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suit/anti-arbitration injunctions constitute a fearsome weapon in the hands
of those that wield it. It should be scarcely and prudently used, if at all.
Although an arbitral tribunal may not be bound by an anti-arbitration
injunction and irrespective of possible defense injunctions (anti-anti-
arbitration injunctions) available in certain countries,® the ensuing
complications risk nevertheless to delay the arbitration.

The responsibility for ensuring that arbitration remains a flexible and
effective dispute resolution mechanism is shared among the courts, the
arbitral tribunals and the parties. Courts and arbitral tribunals should not
afford a relief to a party that tries to escape its undertaking to arbitrate.
Courts should abide by the general principle of international arbitration that
their intervention must be limited to, and aimed at, supporting the
arbitration that the parties have chosen. Orders to suspend an arbitration or
anti-arbitration injunctions pending the decision on the validity of the
arbitration agreement are in most cases inappropriate.

If the existence of an arbitration agreement is asserted before a Court, it
should decide rapidly, and (if applicable) in compliance with the New York
Convention (Article IT) whether the arbitration agreement exists or not. If it
exists, the courts should without hesitation refer the parties to the
arbitration, leaving it to the arbitral tribunal to decide on its jurisdiction.
The arbitral award is subject to scrutiny by the courts at the seat of
arbitration and by those at the place where enforcement of the award is
sought.

36 Michael E. Schneider, Court Actions in Defence Against Anti-Suit Injunctions, in ANTI-SUIT
INJUNCTIONS IN INTERNATIONAL ARBITRATION, IAI Series no. 2 (E. Gaillard ed. 2005), p.
41.
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