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6 Non-state actors in French legal
scholarship

International legal personality in
question

Nicolas Leroux

There is no definition of non-state actors in French doctrine; the very term
‘non-state actors’ is seldom used by French authors, if at all.! The concept
of non-state actors will thus be understood widely in this contribution, cov-
ering all entities which are active on the international stage but do not
qualify as states under international law. Thus, the concept will cover indi-
viduals and multinational corporations, non-governmental organizations
and the Holy See. Because it is virtually impossible to cover the entire body
of relevant French literature, this contribution will endeavour to give only
a brief account of the historical evolution (Section 1) and current state
(Section 2) of French legal doctrine on the issue of non-state actors. It will
then try to identify the main problems associated with the current French
approach (Section 3) and to outline the ways in which the French tradi-
tion of positivism could be reconciled with the emergence of non-state
actors on the international stage (Section 4).

A caveat as to what ‘French’ doctrine means might be in order. Interna-
tional law may be the last branch of human knowledge in which the
French language retains the unique role it once had in the glorious days
of French dominance, when Napoléon could easily dismiss English as the
language of ‘une nation de boutiquiers’. The days of universal French con-
versation are long gone in most areas of science, both human and natural,
but a fair command, or at least understanding, of French is arguably still
required to be considered a good international lawyer.

This may warm the heart of native speakers but it does not make the
task of discussing the French perspective on non-state actors an easy one.
A fair, although dwindling, number of doctrinal writings on international
law has been and continues to be produced in French by authors hailing
from various regions of the world and legal traditions.” Studying the per-
spective of such a diverse group of authors would not make much sense.
Rather than looking at the French-language perspective on non-tate
actors, this contribution will focus on the French tradition of international
law - and it is not without a sense of guilt that such a French tradition will
be extended to French-speaking Belgian, Swiss and African authors, to
whom ‘French’ will refer throughout this contribution.’
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The internal consistency of the ‘French’ tradition thus defined should
not be overstated; nor should the differences between the French and
other traditions be exaggerated. The ‘French’, ‘German’ and ‘Italian’ tradi-
tions of international law offer very similar insights on the status and role
of non-state actors on the international scene.? Even the views of authors
from the British and North American traditions started diverging from
those of continental European lawyers only recently.® Yet it is interesting to
focus specifically on writings and findings of the French tradition, if only
because the large body of relevant doctrine available provides an interest-
ing and compelling narrative on how, and to what extent, a positivist and
legalistic approach to international law can address (or sometimes fail to
address) the emergence of non-state actors on the international stage.

1 Historical evolution of non-state actors in French
literature

The current approach of French international lawyers can hardly be
understood without taking a brief look at how and when their predeces-
sors addressed the issue of non-state actors, when various entities started
to gain access to the international stage and interfere with the business of
international relations. Somewhat surprisingly, the first identifiable French
authors did not believe that international law was a matter for states only.
A variety of individual sovereigns or quasi-sovereigns were generally con-
sidered by eighteenth-century lawyers to form part and parcel of the com-
munity to which international law applied, that is, to have international
personality. Subtle discussions were conducted between competing
authors as to whether the spouses and relatives of sovereigns also qualified
as ‘international persons’, the general consensus being that only indi-
vidual sovereigns did qualify. Remnants of such conceptions can be found
late into the twentieth century in connection with the Pope, who was still
considered an ‘international person’ in personam by leading writer Paul
Fauchille as late as 1923.°

Yet, while the distinction may not have been apparent to some authors
at the tme, the international personality of individual sovereigns — with
the possible exception of the Pope — was a function of their sovereignty
over a state rather than a dignity bestowed upon them by virtue of their
personal character or virtues. When the kings and queens of Europe lost
effective power during the course of the nineteenth century, save in a few
small principalities, international lawyers increasingly realized that such
individuals, whether monarchs or presidents, only participated in interna-
tional relations as agents of the states concerned.” They started to focus on
the underlying reality of states, which were rapidly viewed as the sole
actors and ‘persons’ worthy of study for international lawyers.

The turn of the twentieth century saw a fixation with the state in French
international legal doctrine. Such fixation with the state went both ways.
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While many French international lawyers hailed the state as the one and
only subject of international law, equally extremist views about the indi-
vidual as the only subject of international law were being developed by a
minority of scholars of the so-called ‘Realist’ school of thought (école réal-
iste). Advocates of such theories, including Georges Scelle and Nicolas
Politis, focused on the individual as the only entity (:nielligence) capable of
understanding, and complying with, legal norms.® In this conception, indi-
viduals were, therefore, the only recipients of international rules and the
only actors and subjects of international law.

In the meantime, other French scholars, along with Italian and German
authors such as Anzilotti and Triepel, focused on the state and effectively
hailed it as the only entity worthy of study by international lawyers.® Main-
stream treaties and writings of the period often did not reflect any devel-
opments on non-state actors, with the exception of the Church and,
sometimes, the Order of Malta.’® When non-state actors were included in
treaties and writings, they were usually presented as sub- or deficient state
forms and the purpose of studying them was essentially to assess how and
to what extent they differed from states as these remained the only valid
international entities. Only if the non-state actor concerned was deemed
sufficiently similar to a state, could it be anointed a ‘subject of interna-
tional law’." The only exception made was to accommodate the status of
individuals, although not all scholars agreed. The fact that individuals
could dernve rights and obligations from international treaties, as stated by
the Permanent Court of International Justice in its opinion in the Danzig
case,'? was often met with disbelief by scholars used to the absolute pre-
eminence of states in international law," even though most of them even-
tually admitted that individuals could be subjects of international law, at
least ‘exceptionally’.’

The emergence of international commissions and international organi-
zations posed a fresh challenge to the traditionalist views of French schol-
ars. While international organizations were first addressed as mere sub- or
super-states, French literature could not help but start discussing in
earnest the status of these new bodies between the two World Wars.”” The
1949 Advisory Opinion by the International Court of Justice in the Repara-
tion case settled the issue and forced international lawyers to accept that
international organizations enjoyed at least a ‘measure’ of ‘international
personality’ alongside states,'® thereby ending the long-running confusion
between statehood and international personality.'” The admission of inter-
national organizations also boosted the distinction between original and
derivative international persons ( ‘sujet originel’and ‘sujet dérivé’ or ‘primary’
and ‘secondary’ subjects) in French literature — a distinction that arguably
is a significant obstacle to a proper understanding of the role of non-state
actors by French scholars today.’®

It is thus difficult to identify many trends within this disorderly collec-
tion of thoughts, definitions and sometimes prejudices, that forms the
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historical reflections of French international legal doctrine on the role
and status of non-state actors. Different authors used various definitions of
the same concepts, resulting, unsurprisingly, in diverging views of the
status of non-state actors in international law. Yet most French scholars
seemed to at least agree on the methodology.”® If non-state actors were
studied by international lawyers, the sole purpose of such a study was to
establish whether those entities were sujets de droit international, i.e. whether
they enjoyed international personality, whatever that meant to each par-
ticular author.?” And, by the end of the 1960s, all French scholars seemed
to agree that states, international organizations and individuals had ‘some
measure’ of international personality, although what this meant in prac-
tice remained elusive.?

2 Non-state actors in current French literature: the quest
for international personality

The emergence of multinational corporations and non-governmental
organizations on the international stage did not affect the prevailing views
in French international legal literature about how to deal with non-state
actors. French scholars viewed, and mostly continue to view, newcomers
through the prism of international personality, as they had done in the
past for individuals and international organizations.?

This has immediate consequences for anyone attempting to study the
current French perspective on non-state actors. Save for a few brave
attempts at deviating from the general view,?® the so-called French perspective
on non-state actors is basically the French perspective on international personality.®
As recently as 2003, when the Société francaise pour le droit initernational
decided to address the status of non-state actors in international law, the
title of the conference was ‘le sujet en droit international’ (‘subjects of
international law’).%

There is nothing inherently wrong with addressing the issue of non-
state actors in international law through the prism of international person-
ality, although it makes it difficult for lawyers to study ‘less’ legal realities
such as the normative influence of non-state actors.?® Individual personal-
ity may indeed be the only way to address the issue of non-state actors
from the perspective of legal positivism, which is currently prevalent
among French international lawyers.”” The problem with current French
scholarship on non-state actors lies not with the idea of international
personality itself but rather, it is submitted, with how the idea of interna-
tional personality is currently understood by French scholars. Using the
concept of international personality is difficult because it has no accepted
definition in intermational law. International lawyers approach it on the
basis of assumptions and prejudices which vary according to their basic
views of international law, including the symbolic weight they attach to
states in the international legal order.?®
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The very definition of international personality used in French literat-
are varies depending on each lawyer’s personal inclination towards the
sanctity’ of states in international law. Under the so-called ‘restrictive’
conception of internatonal personality, international persons are those
who can sign treaties, establish diplomatic relations with states and parti-
cipate in the mechanism of international responsibility de plano® That
restrictive definition of international personality is modelled on the state
and can be traced back to ancient notions described in Section 1 above, by
which an entity could be described as ‘international’ (and thus become
worthy of study by international lawyers) if and when it began to look or
act like a state.” ‘

Recent French literature tends to reject the restrictive definition of inter-
national personality as outdated and to favour a so-called ‘extensive’ defini-
tion.*! Under the extensive definition, international persons are those who
derive rights and obligations from international law.3? Most scholars find such
a definition problematic, however, because it is so extensive that it includes
virtually every single legal entity known to man. Individuals, and by extension
other domestic legal entities, were found to derive rights and obligations
from some international instruments by the Permanent Court of Interna-
tional Justice as early as 1928.*° Under the extensive definition of interna-
tional personality siricto sensu, states, international organizations, individuals,
corporations and non-governmental organizations can thus be viewed as
international persons. In other words, all entities recognized as ‘persons’ by
either international law (states, international organizations) or domestic law
(individuals, corporations, NGOs) qualify as international persons.

This expansive definition does not sound quite right to most French
scholars, maybe in part because ‘international’ dignity can hardly be
bestowed so easily to entities as crude as domestic corporations and associ-
ations.*® French literature contains many additional criteria used to restrict
the scope of international personality further, based on the extensive defi-
niton.”* The most common criterion is whether an entity can submit
claims to international courts and tribunals on the basis of the rights it
derives from international law or even simply to address such claims
directly to states (‘capacité active’).”® Some scholars disagree; they believe
that capacité active is only meant to distinguish between otherwise existing
international persons.*” Others yet submit that international persons are
those who have rights and obligations under international law and can
create binding norms of international law, i.e. mostly treaties, and/or that
the existence of their personality depends on the ‘function’ assigned to
them by international law.*® Irrespective of the definition and criteria they
use, many authors also seem to agree that entities such as the Holy See
and the International Committee of the Red Cross (ICRC), and sometimes
the Order of Malta, are international persons, whether or not they
conform with the criteria set out in each author’s definition of interna-
tional personality.”
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It is agonizingly difficult to make sense of such a diverse and often con-
flicting collection of definitions, assumptions and sometimes prejudices
(as in the case of the ICRC). Yet present-day French scholars seem to at
least agree on the methodology used to identify international persons,
irrespective of the particular criteria they use. Identifying an international
person is an a posteriori construction.*” French scholars first assess
whether the entity concerned meets predefined criteria corresponding to
the definition of international personality, e.g. whether it derives rights
and obligations from international law and has the capacity to file claims
under international law and, if yes, they declare it an international person.
However, under that universal notion of international personality in
French literature, no conclusion whatsoever can be derived from the fact
that ‘international persons’ are international persons.

3 Problems associated with the traditional French approach
to international personality

The French view on international personality thus tends to be rather cir-
cular. In practice it works as follows: (i) international persons are those
who can derive rights and obligations from international law; (ii) indi-
viduals can derive rights and obligations from international law; (iii) thus,
individuals are international persons; (iv) because individuals are interna-
tional persons ... they can derive rights and obligations from international
law. It is unclear how such a circular and ultimately purely doctrinal rea-
soning can be useful to international lawyers.” A few scholars have ident-
fied this circularity but they hold the view that the concept of international
personality is still useful at least as a phenomenological tool — i.e. to
describe the reality of international law.® As such, the notion of interna-
tional personality used in French literature should be innocuous.

We submit it is not. The words ‘international personality’ carry signific-
ant symbolic weight.** Bestowing such dignity upon certain domestic enti-
ties, especially corporate bodies, effectively conveys the idea that such
entities are somehow intrinsically different from garden-variety entities,
which are merely the subjects of domestic law, such as common corpora-
tions and charities.”® It follows that the use of international personality in
French literature often brings about more confusion than coherence in
describing the reality of international relations.

An example of this confusion is the case of the ICRC, which is often
classified as an ‘international person’, because it derives certain rights
from the 1949 Geneva Convention and/or from its ‘headquarters’ agree-
ment with Switzerland.*® Yet individuals and other corporate bodies also
derive myriad rights from innumerable international treaties and conven-
tions and are not classified as international persons by the same authors.
What is more, a number of domestic organizations such as the Interna-
tional Federation of Red Cross and Red Crescent Societies or the Global
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Fund to Fight AIDS, Tuberculosis and Malaria derive similar or even more
extraordinary rights from agreements with Switzerland and are still not
classified as international persons.”” One cannot help but think that the
insistence on the ICRC’s international personality derives less from the
nature of the rights it enjoys under the Geneva Conventions and more
from the actual importance and aura surrounding the ICRC on the inter-
national stage.

The other problem associated with the traditional French approach to
international personality is that it usually ignores the fact that corpora-
tions, associations and, arguably, individuals initially derive their legal
existence from a domestic legal order. According to the majority of French
literature, international personality can only be either ‘original’ or ‘deriva-
tive’ (‘originelle’ or ‘dérivée’).*® The distinction between original and deriva-
tive international legal personality can be traced back to discussions on
the emergence of international organizations.® As will be explained
below, the fixation on derivative international personality has prevented
French scholars from considering the fact that legal personality was
already bestowed upon certain entities by other legal orders — and the
legal consequences that could be drawn from the pre-existence of such
legal personality.

4 The way forward: understanding ‘international’
personality?

Circular reasoning, random, or at least inconsistent, criteria and a fixation
with ‘derivative’ personality, the three ills of French scholarship on inter-
national personality and non-state actors, have proven frustrating or even
depressing to some authors.®® This need not be the case. A coherent
theory of international personality and of the status of non-state actors in
international law can be developed in line with the positivist views gener-
ally held by French scholars, drawing in part on insights of private interna-
tional law and legal pluralism theory.

The historical evolution of the French approach to non-state actors and
the historical fixation with the role of the state, largely explain the
difficulties faced by French scholars in identifying the real nature of inter-
national personality. French scholars were first confronted by non-state
actors in the form of international commissions and international organi-
zations.”’ Together with the International Court of Justice, they righty
concluded that such bizarre entities could only derive their legal personal-
ity from the collective will of their member states — hence the conclusion
that international organizations, and by extension all non-state actors,
were ‘derivative’ subjects of international law. It was left unclear, however,
whether such personality derived from the will of all states, acting collec-
tively as international law-makers, or rather the:r member states, acting as
participants in the international legal order by creating a new corporate
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body. Confusion set in, because the rule of international law that made it
possible for states to create new international persons was of course set out
by states collectively, in their capacity as international law-makers. Confu-
sion was thus created between (1) the fact that states accepted that interna-
tional organizations could be created and granted legal personality and
(i1) the fact that individual states actually created and granted legal
personality to certain organizations. It is the submission of the present
contribution that the ‘derivative’ character of the legal personality of inter-
national organizations refers not to the former but rather to the latter. In
other words, where states group to form new entities, the legal personality
of such entities derives from that of their member states. International
organizations are ‘derivative’ international persons because they are made
up of states, not because they obtain legal personality under a rule of
international law established by states generally.

Other non-state actors are not ‘derivative’ international persons
because they are not made up of states: individuals exist as a matter of
domestic or natural law, and domestic corporate bodies such as NGOs and
corporations derive their personality from that of their members, which
are usually domestic entities. In other words, domestic corporate bodies
derive their legal personality, it is submitted, not from the collective will of
states, but rather from the collective will of the private participants which
created the entity under the rules of a domestic legal order. The personal-
ity of domestic non-state actors need not be recreated under international
law — rather, we submit it needs to be recognized by international law.

In other words, where two or more states sign a treaty granting rights to
certain corporations or NGOs, they do not create new corporate bodies.
They allocate rights to entities already deriving legal personality from
another legal order, i.e. a domestic legal order. It is submitted that states
can allocate rights to such entities because there is a rule of international
law which provides for the recognition of the legal personality of entities
created under domestic laws. Under such a rule, international law (i)
acknowledges that legal entities exist as a matter of domestic law (or argu-
ably as a matter of natural law, as far as individuals are concerned), (ii)
decides to let such personality produce effects in the international legal
order and (iii) leaves it to states (acting as law-makers, through treaties, or
participants, through contracts with domestic entities) to arbitrarily allo-
cate rights and obligations under international law to such entities. This
could be, or at least so it is proposed, the correct interpretation of the Per-
manent Court of International Justice’s findings in the 1928 Jurisdiction of
the Courts of Danzig case.”

It follows that NGOs, corporations and individuals are neither original
nor ‘derivative’ subjects of international law. They are effectively ‘foreign-
ers’ in international law, in the sense that they were created in the frame-
work of another legal order. Just like French law recognizes the legal
personality of entities created under Italian or Mexican law, international
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Jaw recognizes the legal personality of entities created under French,
Jtalian or Mexican law. Conversely, international organizations are created
within the framework of the international legal order - like states, they are
‘nationals’ of international law, in the sense that they derive legal person-
ality from international law. Such a legal personality can then be recog-
nized by domestic legal orders, which allow the entities concerned to hold
rights and obligations under domestic law.?® A distinction can thus be
made between ‘international’ persons, being states and other entities
whose legal personality was granted by international law, and domestic
persons, being individuals and other entities deriving their legal personal-
ity from domestic law.

The conception described in this section may help to address a number
of the difficulties associated with traditional French scholarship on inter-
national personality and non-state actors. Standard categories of interna-
tional persons in French literature are states, international organizations,
individuals and, sometimes, NGOs and transnational corporations.”® It is
submitted that relevant categories of subjects of international law may
rather be described, from a positivist perspective, as (i) states, (ii) interna-
tional organizations and (iii) ‘external’ subjects whose personality has
been recognized by international law. The latter can be granted rights and
obligations under international law not because they are international
persons, but because they are domestic persons. In fact, in order to be
granted rights under international law, non-state actors other than inter-
national organizations must first enjoy legal personality under a domestic
legal order.”

Such conceptions may also help in clarifying the very concept of inter-
national personality. Individuals and domestic corporate entities are
probably not ‘international’ persons, in the sense that they are not
created under international law. They can have rights and obligations
under international law simply because their personality is recognized by
the international legal order. Yet, irrespective of which rights these
domestic entities are granted under international law, and irrespective of
whether they have the procedural means to claim such rights under inter-
national law, they never become original ‘international’ persons because
they are never ‘recreated’ under international law. Specifically, the notion
of (international) legal personality may not be dependent upon whether
entities have certain procedural rights — what some French scholars call
‘capacité active’®® Non-state actors, other than international organizations,
are simply domestic persons which enjoy rights under international law.
Some enjoy ‘capacité actrve’ in connection with such rights, but others do
not; this is unlikely to affect the existence of their legal personality, which
they derive from the legal order under which they were created, i.e.
domestic law.

The fact that non-state actors, except international organizations, are
not indigenous legal persons in international law may also account for the
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lack of clear sets of rights and obligations associated with their so-called
international ‘personality’. International law does not provide for prede-
fined sets of rights and obligations to be granted to whole categories of
non-state actors (e.g. individuals and corporations), although it does allo-
cate rights and obligations to sub-categories of non-state actors (e.g. indi-
vidual investors under a bilateral investment treaty or corporations
incorporated in certain jurisdictions under regional human rights trea-
ties) and sometimes even to individual non-state actors (e.g. the ICRC
under the 1949 Geneva Convention or the International Olympic Com-
mittee under the 1981 Nairobi Convention on the Protection of the
Olympic Symbol).

The approach described in this section does not necessarily reflect
current French scholarship on non-state actors and international legal
personality. It needs further discussion, if only because it draws heavily on
the traditon of legal pluralism, although this dimension cannot be
addressed in detail in the context of this contribution.”” It is submitted,
however, that it can provide a basis for taking a fresh look at the issue of
non-state actors while keeping in line with the mainstream tradition of
positivism in French international legal literature and allowing French
scholars to delve into other issues associated with non-state actors and
international law, including for example their role in international judi-
cial decision-making or the emergence of global public—private partner-
ships between states and civil society — issues that are rarely, if ever,
touched upon in contemporary French literature.®®
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12 Jurisdiction of the Courts of Danzig, P.C.1.]. Series B, No. 15, Advisory Opinion of 3
March 1928, pp. 17-18.

13 See in particular H. Rolin, ‘Les principes du droit international public’, Recueil
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(1931), vol. 35, pp. 40-7.
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(1923), supra Note 6, p. 214.



94 N. Leroux

16

17

18
19
20

21

22

23

24

25

26
27

Reparation for injuries suffered in the service of the United Nations, Advisory Opinion:
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internationale’) and international personality (‘personnalité internationale’).
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frangaise pour le droit international (ed.), Le sujet en droit international: Collogue
du Mans de la Société frangaise pour le droit international, Paris: Pédone, 2003, p. 55,
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Rousseau’s 1974 treatise in Rousseau (1974), supra Note 8, p. 10.

See e.g. N. Quoc Dinh, P. Dailler and A. Pellet, Droit international public, Paris,
LGD]J, 2009, pp. 716-19. See also P. Vellas, ‘Les entreprises multinationales et
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Société frangaise pour le droit international (ed.), Le sujet en droit international:
Collogue du Mans de la Société frangaise pour le droit international, Paris: Pédone,
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See Cosnard (2003), supra Note 9.
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34 See Ruiz-Fabri (2003), supra Note 21, p. 70.

35 See the lists established by Dupuy (2002), supra Note 17, pp- 109-10 and Ruiz-
Fabri (2003), supra Note 21, p. 63. See also A.-L. Vaurs-Chaumette, Les sujets du
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37 See e.g. ]. Combacau and S. Sur, Droit international public, Paris: Montchrestien,
2001, pp. 311-17.
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des organisations intergouvernementales font apparaitre des €léments de 13
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(2002), supra Note 17, p. 106.
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commun: Cours général de droit international public’, Recueil des cours (2008),
vol. 234, p. 63:
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